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Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised
that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
tnformation that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or
Motion, with a fee of $585. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must
be filed within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

MDeadnd
ﬁ/?erry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The Director, California Service Center, denied the employment-based
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The petitioner is a religious temple. It seeks to classify the beneficiary as a nonimmigrant
religious worker under section 101(a)(15)(R)(1) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)R)(1), to perform services as a priest. The director determined that
the petitioner submitted an untimely response to the request for evidence (RFE) and failed to
establish how it intends to compensate the beneficiary.

The director stated that the beneficiary had previously been approved for R-1 status to work for
another employer. The director determined that the petitioner had failed to establish that the
beneficiary was authorized to work for the petitioner and failed to provide documentation of the
beneficiary’s compensation during his previously approved R-1 status. The U.S. Citizenship and
Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(12) requires that any request for
an extension of stay as an R-1 must include initial evidence of the previous R-1 employment
(including Internal Revenue Service (IRS) documentation if available). The regulation at 8
CI.R. § 214.1(e) states that a nonimmigrant who is permitted to engage in employment may
engage only in such employment as has been authorized. Any unauthorized employment by a
nomimmigrant constitutes a failure to maintain status within the meaning of section
241(a)(1 )(C)(1) of the Act. Under 8 C.F.R. § 214.2(r)5), extension of status is available only to
aliens who maintain R-1 status.

The issues of the beneficiary’s prior employment and maintenance of R-1 status are significant
only insofar as they relate to the application to extend that status. An application for extension is
concurrent with, but separate from, the nonimmigrant petition. There is no appeal from the denial
of an application for extension of stay filed on Form I-129, Petition for a Nonimmigrant Worker.
8 C.FR. § 214.1(c)(5). Because the beneficiary’s past employment and maintenance of status
are extension issues, rather than petition issues, the AAQ lacks authority to decide those
questions, and we will not discuss them in detail here.

As 1t relates to the director’s remaining ground for denial, the petitioner states on appeal that U.S.
Postal Services (USPS) records reflect that its response to the RFE was delivered on its due date,
which was a Saturday, and that, as such, its response was timely. The petitioner submits additional
documentation in support of the appeal. '

Section 101(a)(15)(R) of the Act pertains to an alien who:

! The record contains a Form G-28, Notice of Entry of Appearance as Attorney or Accredited

Representative, However, the document is signed by the beneficiary and not the petitioner and the record
does not reflect that counsel also represents the petitioner.
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(1) for the 2 years immediately preceding the time of application for admission,
has been a member of a religious denomination having a bona fide nonprofit,
religious organization in the United States; and

(i1) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (I), (I1), or (IIT) of paragraph (27)(C)(i1).

Section 101(a)(27)C)(ii) of the Act, 8 U.S.C. § 1101(a}(27)C)(ii), pertains to a nonimmigrant
who seeks to enter the United States:

(I} solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(ID . .. in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(IIT) . . . in order to work for the organization (or for a bona fide organization
which is affiliated with the religious denomination and is exempt from taxation as
an organization described in section 501{c}3) of the Internal Revenue Code of
1986) at the request of the organization in a religious vocation or occupation.

The first issue 1s whether the petitioner submitted a timely response to the RFE.

On May 9, 2009, the director issued the petitioner an RFE for additional documentation to
establish the beneficiary’s eligibility for R-1 nonimmigrant status. The RFE informed the
petitioner that it must submit its response by June 20, 2009. The USPS express mail receipt in
the record reflects that the USPS attempted delivery of the petitioner’s response on June 20,
2009, which was a Saturday, and that delivery was completed on June 22, 2009, the next
business day.

If the director requires the response to be completed on a day that delivery cannot be
accomplished, we cannot fault the petitioner for its failure to respond by that date. In this
instance, it is clear that the petitioner’s response was delivered by the date indicated on the RFE
but, through no fault of the petitioner, was not accepted until the next business day.

Accordingly, the record reflects that the petitioner timely submitted its response to the RFE, and
we withdraw the director’s determination.

The second issue is whether the petitioner established how it intends to compensate the
beneficiary.

The regulation at 8 C.F.R. § 214.2(r)(1 1) provides:
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Evidence relating to compensation. Initial evidence must state how the petitioner
intends to compensate the alien, including specific monetary or in-kind
compensation, or whether the alien intends to be self-supporting. In either case,
the petitioner must submit verifiable evidence explaining how the petitioner will
compensate the alien or how the alien will be self-supporting. Compensation may
include:

(1) Salaried or non-salaried compensation. Evidence of compensation
may include past evidence of compensation for similar positions; budgets
showing monies set aside for salaries, leases, etc.; verifiable
documentation that room and board will be provided; or other evidence
acceptable to USCIS. IRS documentation, such as IRS Form W-2 [Wage
and Tax Statement] or certified tax returns, must be submitted, if
available. If IRS documentation is unavailable, the petitioner must submit
an explanation for the absence of IRS documentation, along with
comparable, verifiable documentation.

In its March 12, 2009 employment offer, the petitioner stated that the beneficiary would receive
a salary of $18,000 per year “plus a part of donations given by community on weekends.” On the
Form I-129, Petition for a Nonimmigrant Worker, the petitioner stated that the beneficiary would
receive a yearly salary of $18,000 plus “free lodging, free food & other amenities.”

The petitioner submitted partial copies of IRS Form 941, Employer’s Federal Tax Return,
reflecting the quarters ending September 2007, December 2007, and March 2008 through
December 2008. We note that the Form 941 for the purported March 2008 quarter is reported on
a 2007 form that has been altered to reflect 2008. Further, none of the returns are signed or dated
and none reflect that they were actually filed with the IRS. Additionally, it cannot be determined
from these documents if they reported compensation paid for a position similar to that offered to
the beneficiary, as provided in the regulation. The petitioner also submitted an IRS tax transcript
for its IRS Form 944, Employer’s Federal Tax Return, for 2006, which also does not indicate
whether it included payment for a position similar to that offered to the beneficiary. The
document reflects that the petitioner reported a loss in 2005 and 2007.

The petitioner provided a partial copy of a Receipts and Expenses Statement from a form FTB
2500C1 for the year 2007 and partial copies of its monthly bank statements for several months in
2006 and 2007 and from January 2008 through November 2008. The bank statements indicate
that the petitioner had sufficient funds to compensate the beneficiary during each of these
months. However, without a reconciliation of the statements with the petitioner’s accounts, it
cannot be determined if the statements accurately reflect the petitioner’s financial position during
the relevant months.

On appeal, the petitioner provides a copy of an IRS Form W-2 indicating that it paid the
beneficiary wages of $3.900 in 2008, and a copy of the beneficiary’s IRS Form 1040, Individual
Income Tax Return, on which he reported these wages. Although the form indicates that it was
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received by an IRS field office on March 30, 3009, the form is not signed or dated and is not
certified by the IRS. Further, the tax forms do not indicate that the petitioner paid the beneficiary
the proffered salary of $18,000 annually.

Accordingly, the documentation submitted by the petitioner does not establish how it intends to
compensate the beneficiary at the rate of $18,000 per year.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. §1361. The petitioner has not sustained that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.




