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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the
documents related to this matter have been returned to the office that originaily decided your case. Please
be advised that any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must
be filed within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Perry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The Director, California Service Center, denied the employment-based
nonimmigrant visa petition. The Administrative Appeals Office (AAO) remanded the matter for
issuance of a new decision. The director again denied the petition and, following the AAQ’s
instructions, certified the decision to the AAO for review. The AAO will affirm the director’s
decision.

The petitioner is a school. It seeks to classify the beneficiary as a nonimmigrant religious worker
pursuant to section 101(a)(15)(R)(1) of the Act to perform services as a mikvah supervisor. The
director determined that the petitioner has not established that it is a bona fide nonprofit religious
organization and that the petitioner failed to provide the required attestation.

The director also determined that the beneficiary had failed to maintain her status by engaging in
unauthorized employment. The U.S. Citizenship and Immigration Services (USCIS) regulation at
8 C.FR. § 214.1(e) states that a nonimmigrant who is permitted to engage in employment may
engage only in such employment as has been authorized. Any unauthorized employment by a
nonimmigrant constitutes a failure to maintain status within the meaning of section
241(a)} 1)(C)(i) of the Act. Under 8 C.F.R. § 214.2(r)(5), extension of status is available only to
aliens who maintain R-1 status.

An application for extension is concurrent with, but separate from, the nonimmigrant petition.
There is no appeal from the denial of an application for extension of stay filed on Form 1-129. 8
C.F.R. § 214.1{c)5). Because the beneficiary’s past employment and maintenance of status are
extension issues, rather than petition issues, the AAO lacks authority to decide those questions.

The petitioner did not respond to the director’s Notice of Intent to Deny issued following the
AAQO’s remand and submits no additional documentation on certification.

Section 101(a)(15)(R) of the Act pertains to an alien who:
(i) for the 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious

organization in the United States; and

(i1) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (1), {II), or (III) of paragraph (27)(C)(ii).

Section 101(a)}(27)(C)(11) of the Act, 8 U.S.C. § 1101(a)(27)C)(i1), pertains to a nonimmigrant
who seeks to enter the United States:

(1) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(ID) . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or
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(IITy . . . in order to work for the organization (or for a bona fide organization
which is affiliated with the religious denomination and is exempt from taxation as
an organization described in section 501(c)3) of the Internal Revenue Code of
1986} at the request of the organization in a religious vocation or occupation.

The first issue presented is whether the petitioner has established that it is a bona fide religious
organization.

The regulation at 8 C.F.R. § 214.2(r)(3) defines a tax-exempt organization as “an organization
that has received a determination letter from the IRS |Internal Revenue Service] establishing that
it, or a group it belongs to, is exempt from taxation in accordance with section| ] 501(c)(3) of the
Internal Revenue Code” (IRC). The regulation at 8 C.F.R. § 214.2(r)(9) provides:

Evidence relating to the petitioning organization. A petition shall include the
following initial evidence relating to the petitioning organization:

(1} A currently valid determination letter from the IRS showing that the
organization is a tax-exempt organization; or

(ii) For a religious organization that is recognized as tax-exempt under a
group tax-exemption, a currently valid determination letter from the IRS
establishing that the group 1s tax-exempt; or

(i1i)) For a bona fide organization that is affiliated with the religious
denomination, if the organization was granted tax-exempt status under
section 501(c)(3), or subsequent amendment or equivalent sections of
prior enactments, of the [IRC], as somcthing other than a religious
organization:

(A) A currently valid determination letter from the IRS
establishing that the organization is a tax-exempt organization;

(B) Documentation that establishes the religious nature and
purpose of the organization, such as a copy of the organizing
instrument of the organization that specifies the purposes of the
organization;

(C) Organizational literature, such as books, articles, brochures,
calendars, flyers, and other literature describing the religious
purpose and nature of the activities of the organization; and

(D) A religious denomination certification. The religious
organization must complete, sign and date a statement certifying
that the petitioning organization is affiliated with the religious
denomination. The statement must be submitted by the petitioner
along with the petition.
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The petitioner provided a copy of a July 23, 2002 letter from the IRS indicating that it had been
granted (ax-exermnpt status under section 501(c)(3) as an organization described in section
170(b)Y 1)}(A)(ii), of the IRC as an educational organization. Because the IRS determination letter
does not, by itself, establish that the petitioner is a religious organization, it must submit additional
documentation to establish the religious nature of its organization. The petitioner can do this by
submitting the documentation outlined in the above-cited regulation at subsection (1)(A)(iii). The
petitioner submitted no other documentation to establish that it is a nonprofit religious
organization.

Therefore, the petitioner has failed to establish that it is a bona fide nonprofit religious
organization.

The second issue is whether the petitioner has submitted the required attestation.

The regulation at 8 C.F.R. § 214.2(r)(8), provides:

An authorized official of the prospective employer of an R-1 alien must complete,
sign and date an attestation prescribed by USCIS and submit it along with the
petition. The prospective employer must specifically attest to all of the fellowing:

(1) That the prospective employer is a bona fide non-profit religious
organization or a bona fide organization which is affiliated with the
religious denomination and is exempt from taxation;

(i1) That the alien has been a member of the denomination for at least two
years and that the alien is otherwise qualified for the position offered;

(iii) The number of members of the prospective employer's organization;

(iv) The number of employees who work at the same location where the
beneficiary will be employed and a summary of the type of responsibilities
of those employees. USCIS may request a list of all employees, their titles,
and a brief description of their duties at its discretion;

(v} The number of aliens holding special immigrant or nonimmigrant
religious worker status currently employed or employed within the past
five years by the prospective employer's organization;

(vi) The number of special immigrant religious worker and nonimmigrant
religious worker petitions and applications filed by or on behalf of any
aliens for employment by the prospective employer in the past five years;

(vii) The title of the position offered to the alien and a detailed description
of the alien's proposed daily duties;
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(viii) Whether the alien will receive salaried or non-salaried compensation
and the details of such compensation;

(ix) That the alien will be employed at least 20 hours per week:
(x) The specific location(s) of the proposed employment; and
(x1) That the alien will not be engaged in secular employment.

The petitioner has not submitted the attestation required by the above-cited regulation.

The AAO will affirm the certified denial for the above stated reasons, with each considered as an
independent and alternative basis for denial. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, &
U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The director’s decision of January 18, 2011 1s affirmed. The petition is demed.




