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PETITION: Nonimmigrant Petition for Religious Worker Pursuant to Section 101(a)(15)(R)(1) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101()(15)(R)(1)

ON BEHALF OF PETITIONER:
SELF-REPRESENTED
INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office 1n your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAQO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen 1in
accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at § C.F.R. § 103.5. Do not file any motion
directly with the AAQ. Please be aware that 8 C.F.R. § 103.5(a)(1)(1) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Ron Rosenberg
Acting Chief, Administrative Appeals Office
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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant
visa petition. The matter is now before the Administrative Appeals Oftice (AAQ) on appeal. The AAO
will reject the appeal as untimely filed.

The U.S. Citizenship and Immigration Services (USCIS) regulation at § C.F.R. § 103.2{a)(1)
provides, in pertinent part: “Every benefit request or other document submitted to DHS must be
exceuted and filed in accordance with the form instructions . . . and such instructions are
incorporated into the regulations requiring its submission.”

As it pertains to the proper {iling of an appeal, the regulation at 8 C.F.R. § 103.3(a)(2)(1) provides:

The affected party must submit an appcal on Form [-290B. Except as otherwise
provided in this chapter, the affected party must pay the fee required by §103.7 of this
part. The affected party must submit the complete appeal including any supporting
brief as indicated in the applicable form instructions within 30 days after service of
the decision.

[f USCIS mailed the decision, the petitioner must file the appeal within 33 days. See¢ 8 C.F.R.
§ 103.8(b). The date of filing 1s not the date of submission, but the date of actual reccipt with the
required fec. See 8 C.F.R. § 103.2(a)7)(1).

The record indicates that the director i1ssued the decision on February 13, 2012. The director
properly gave notice to the petitioner that it had 33 days to file the appeal and listed the proper fee
for an appeal. The director also stated: “The appeal may not be filed directly with the AAQO. The
appeal must be filed with the USCIS Phoenix Lockbox™ (emphasis in original). The instructions
to Form 1-29GB, Notice of Appeal or Motion, include the address of the Phoenix Lockbox.

The petitioner dated the appeal March 7, 2012. However, despite the clear instructions in the
director's notice and on the Form [1-290B, the petitioner sent the appeal to the AAO. On March 14,
2012, the AAO returned the appeal as improperly filed with the wrong office. The appeal did not
arrive at the proper address until March 27, 2012, 42 days after the decision was issued.
Accordingly, the appeal was untimely filed.

Neither the Act nor the pertinent regulations grant the AAQ authority to extend the 33-day time limil
for filing an appcal. The regulation at 8 C.F.R. § 103.3(a)(2)}(v)(B)2) states that, if an untimely
appeal meets the requirements of a motion to reopen or @ motion to reconsider, the appeal must be
treated as a motion, and a decision must be made on the merits of the case.

A motion to reopen must state the new facts to be proved in the reopened proceeding and, when
filed, be supported by aftidavits or other documentary evidence. 8 C.F.R. § 103.5(a)}(2). A motion
to reconsider must stale the reasons for reconsideration and be supported by any pertinent precedent
decisions to establish that the decision was based on an incorrect application of law or Service
policy. A motion to reconsider a decision on an application or petition must, when filed, also
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establish that the decision was incorrect based on the evidence of record at the time of the initial
decision. 8 C.F.R. § 103.5(a)X3). A motion that does not meet applicable requirements when filed
shall be dismissed. 8 C.F.R.§ L0354,

Here, the dircctor noted the untimely filing of the appeal, but did not find that 1t met the
requirements of a motion to reopen or a motion to reconsider when i1t was filed. Therelore, there 15
no requirement to treat the appeal as a motion under 8 C.F.R. § 103.3(a)(2}viB}(2).

The AAQO notes that the director dented the petition because the petitioner failed to submit evidence
relating to the beneliciary’s intcnded compensation, as required by the USCIS regulation at 8 C.F.R.
§ 214.2(r)(11). The director had requested such evidence 1n a request tor evidence dated October 13,
2011, but the petitioner did not submit the requested evidence at that ime. The petitioner’s appeal
includes financial documentation that should have been submitted earlier in response to the request
for evidence. Where, as here, a petitioner has been put on notice of a deficiency in the evidence and
has been given an opportunity to respond to that deficiency, the AAO will not accept evidence
offered for the first time on appeul. See Matter of Soriano, 19 I&N Dec. 764, 766 (BIA 1988); see
also Matter of Obaigbena, 19 I&N Dec. 533, 537 (BIA 1988). Thus, even if the penitioner had filed
a timely appcal, the evidence submitted would not have overcome the grounds for denial.

As the appeal was untimely filed and does not quality as a motion, the appeal must be rejected.

ORDER: The appeal is rejected.



