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DISCUSSION: The Director, California Service Center, denied the employment-bascd
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office (AAQO) on
appeal. The AAO will reject the appeal.

The petition secks classification of the alien as a nonimmigrant religious worker under section
101(a)(15)(R)X 1) of the Act, 8 U.S.C. § 1101{a)}(15)(R)(1), to perform services as a pastor. The
director determined that as the alien signed the Form [-129, Petition for a Nonimmigrant Worker,
he had not established that he will be working in the United States at the request of the petitioner.

Counsel asserts on appeal that the director’s notice of decision did not include the attachment
explaining the basis of the denial and that the service failed to provide a copy of the notice when
requested. Counsel submits a brief in support of the appeal that addresses the director’s issues in an
April 21, 2009 Notice of Intent to Deny the petition. For the reasons discussed below, counsel’s
arguments are moot,

When the alien filed the Form I-129 petition on August 29, 2008, the U.S. Citizenship and
Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(6) required the intending employer
to file a petition on behalf of an alien seeking to change employers while in R-1 nomimmigrant
status. USCIS published substantial revisions to the regulations on November 26, 2008. The new
regulation at 8 C.F.R. § 214.2(r)(7) likewise indicates that only the employer may file the petition.

The supplementary information published with the final rule specifically provided that “a
nonimmigrant alien seeking R-1 status cannot self-petition, but must have an employer submit a
petition (Form 1-129) on his or her behalf.” 73 Fed. Reg. 72276, 77 (Nov, 26, 2008). The new rule
also specified that “[a]ll cases pending on the rule’s effective date . . . will be adjudicated under

the standards of this rule.” Id. at 72285.

The AAO must reject the appeal, because the underlying petition was not properly filed. The
U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r){(7) permits
only “[a}n employer™ to file a petition for an R-1 nonimmigrant religious worker.

An applicant or petitioner must sign his or her application or petition. 8 C.F.R. § 103.2(a)2). In
this instance, Part 6 of the Form [-129, “Signature,” has been signed by the alien. Thus, the alien,
and not the church, has taken responsibility for the content of the petition. Because there is no
provision for an alien to file an R-1 nonimmigrant petition on his or her behalf, the petition has not
been properly filed and no valid proceeding can arise from that petition. While the Service Center
did not reject the petition, the AAQ is not bound to follow the contradictory decision of a service
center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 at 3 (E.D. La.), aff'd, 248
F.3d 1139 (5th Cir. 2001), cert. denied, 534 U.S. 819 (2001).

As the petition was pending on November 26, 2008, it was subject to the new regulatory rules.
Because the beneficiary signed the petition, the defects in the filing cannot have been overcome by
remanding the case for additional evidence. The petition has been improperly filed; the appeal must
be rejected.
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The AAO may deny an application or petition that fails to comply with the technical requirements
of the law even if the Service Center does not identify all of the grounds for denial in the initial
decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal.
2001), aff'd, 345 F.3d 683 (9™ Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir.
2004) (noting that the AAO conducts appellate review on a de novo basis).

ORDER: The appeal is rejected.



