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information that you wish to have considered, you may file a motion to reconsider or a motion to reopen
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DISCUSSION: The Director, California Service Center, denied the employment-based
nonimmigrant visa petition. The Administrative Appeals Office (AAO) dismissed a subsequent
appeal. The matter is now before the AAO on a motion to reopen. The motion will be dismissed,
the previous decision of the AAO will be affirmed, and the petition will remain denied.

The petitioner is a church. It seeks to classify the beneficiary as a nonimmigrant religious worker
under section 101(a)(15XR)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(a)(15)(R)1) to perform services as a pastor/missionary. The AAQ affirmed the director’s
determination that the petitioner had not established that it qualifies as a bona fide nonprofit
religious organization exempt from taxation under section 501(c)(3) of the Internal Revenue
Code (IRC). The AAO also found that the petitioner had not established how it intends to
compensate the beneficiary.

On motion, the petitioner states that it has now received a letter from the Internal Revenue
Service (IRS) showing that the petitioner is exempt from taxation and that it has redone its
budget to include compensation for the beneficiary.

A motion to reopen must state the new facts to be provided and be supported by affidavits or
other documentary evidence. 8 C.F.R. § 103.5(a)(2). Based on the plain meaning of “new,” a new
fact is found to be evidence that was not available and could not have been discovered or presented
in the previous proceeding.’

A review of the evidence that the petitioner submits on motion reveals no fact that could be
considered “new” under 8 C.F.R. § 103.5(a)(2). The petitioner submits a copy of a January 8,
2012 letter from the IRS granting it tax-exempt status under sections 301(c¥3) and
170(b)(1)(A)(vi) of the IRC. The petitioner also submitted a copy of its budget for January
through December 2012 that includes a line item for the beneficiary’s “support.” The petitioner
must establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition may
not be approved at a future date after the petitioner or beneficiary becomes eligible under a new
set of facts. 8 C.F.R. §§ 103.2(b)(1), (12); Matter of Michelin Tire Corp., 17 I&N Dec. 248
(Reg’l Comm’r 1978).

The regulations and Form I-129 clearly notify the petitioner of the required evidence and the
director gave the petitioner a reasonable opportunity to provide it for the record before the visa petition
was adjudicated. The petitioner failed to submit the requested evidence and now submits it on
motion. The AAO will not consider this evidence for any purpose. See Matter of Soriano, 19
I&N Dec. 764 (BIA 1988, Matter of Obaigbena, 19 1&N Dec. 533 (BIA 1988). The appeal will
be adjudicated based on the record of proceeding before the director.

" The word "new” is defined as “1. Having existed or been made for only a short time . . . 3. Just discovered,
found, or learned <new evidence> . . ..” WEBSTER’S NEW COLLEGE DICTIONARY, (3d Ed 2008). (emphasis
in original).
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Motions for the reopening of immigration proceedings are disfavored for the same reasons as are
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. INS v.
Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to
reopen a proceeding bears a “heavy burden.” INS v. Abudu, 485 U.S. at 110. With the current
motion, the petitioner has not met that burden. The petitioner has submitted no new evidence that
the AAQ’s previous decision was in error. The motion to reopen will therefore be dismissed.

The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291
of the Act, 8 U.S.C. § 1361. Here, the petitioner has not sustained that burden.

ORDER: The motion to reopen is dismissed, the decision of the AAO dated February 27,
2012 is affirmed, and the petition remains denied.



