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DATE: JUN 1 8 2014 OFFICE: CALIFORNIA SERVICE CENTER 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Nonimmigrant Petition for Religious Worker Pursuant to Section 101(a)(15)(R) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(R) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or policy to 
your case or if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-290B) 
within 33 days of the date of this decision. Please review the Form I-290B instructions at 
http:Uwww.uscis.gov/forms for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do not file a motion directly with the AAO. 

Thank you, 

.M'O{t{d ~ Jc . 
( Ron Rosenberg 

Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant 
visa petition and dismissed two subsequent motions to reopen and to reconsider. The Administrative 
Appeals Office (AAO) dismissed the petitioner's appeal. The petitioner filed a complaint with the 
United States District Court District of Kansas seeking judicial review of our decision. We 
subsequently reopened the matter on motion pursuant to 8 C.P.R. § 103.5(a)(5)(ii), and provided the 
petitioner an opportunity to submit additional information, evidence or arguments in support of the 
petition. We now affirm the denial of the petition. 

The petitioner is a church. It seeks to classify the beneficiary as a nonimmigrant religious worker 
pursuant to section 101(a)(15)(R) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1101(a)(15)(R), to perform services as a sound and music director. The director determined that the 
petitioner had not established that the beneficiary was a member of its religious denomination for 
two full years immediately preceding the filing of the petition. In our May 16, 2013, decision 
dismissing the petitioner's appeal, we affirmed the director's determination and additionally found 
that the petitioner failed to establish how it intends to compensate the beneficiary. On December 12, 
2013, we reopened the matter, finding that the petitioner had established the beneficiary's 
denominational membership under the regulations. We also provided the petitioner an opportunity 
to submit further information or arguments to support eligibility and overcome the remaining ground 
for denial. 

Section 101(a)(15)(R) of the Act pertains to an alien who: 

(i) for the 2 years immediately preceding the time of application for admission, has been 
a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; and 

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the 
work described in subclause (I), (II), or (III) of paragraph (27)(C)(ii). 

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 110l(a)(27)(C)(ii), pertains to a nonimmigrant who 
seeks to enter the United States: 

(I) solely for the purpose of carrying on the vocation of a minister of that religious 
denomination, 

(II) . . . in order to work for the organization at the request of the organization in a 
professional capacity in a religious vocation or occupation, or 

(III) ... in order to work for the organization (or for a bona fide organization which is 
affiliated with the religious denomination and is exempt from taxation as an organization 
described in section 501(c)(3) of the Internal Revenue Code of 1986) at the request of 
the organization in a religious vocation or occupation. 
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The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(1) states 
that, to be approved for temporary admission to the United States, or extension and maintenance of 
status, for the purpose of conducting the activities of a religious worker for a period not to exceed 
five years, an alien must: 

(i) Be a member of a religious denomination having a bona fide non-profit religious 
organization in the United States for at least two years immediately preceding the 
time of application for admission; 

(ii) Be coming to the United States to work at least in a part time position (average of 
at least 20 hours per week); 

(iii) Be coming solely as a minister or to perform a religious vocation or occupation 
as defined in paragraph (r)(3) of this section (in either a professional or 
nonprofessional capacity); 

(iv) Be coming to or remaining in the United States at the request of the petitioner to 
work for the petitioner; and 

(v) Not work in the United States in any other capacity, except as provided m 
paragraph (r)(2) of this section. 

The USCIS regulation at 8 C.F.R. § 214.2(r)(ll) provides: 

Evidence relating to compensation. Initial evidence must state how the petitioner 
intends to compensate the alien, including specific monetary or in-kind compensation, 
or whether the alien intends to be self-supporting. In either case, the petitioner must 
submit verifiable evidence explaining how the petitioner will compensate the alien or 
how the alien will be self-supporting. Compensation may include: 

(i) Salaried or non-salaried compensation. Evidence of compensation may 
include past evidence of compensation for similar positions; budgets showing 
monies set aside for salaries, leases, etc.; verifiable documentation that room 
and board will be provided; or other evidence acceptable to USCIS. IRS 
documentation, such as IRS Form W-2 or certified tax returns, must be 
submitted, if available. If IRS documentation is unavailable, the petitioner 
must submit an explanation for the absence of IRS documentation, along with 
comparable, verifiable documentation. 

* * * * 

The petitioner filed the Form I-129, Petition for a Nonimmigrant Worker, on June 1, 2011. On the 
petition, the petitioner indicated that it would pay the beneficiary $500 per week (equivalent to 
$26,000 per year), and provide transportation. The petitioner listed its gross annual income as 



(b)(6)

NON-PRECEDENT DECISION 
Page 4 

$199,000.00 and its net annual income as $16,000.00, an amount insufficient to cover the proffered 
compensation. Accompanying the petition, the petitioner submitted copies of three bank statements 
from or the months of January, February and March of 2011, indicating ending 
balances ranging from $1,325.99 to $10,139.91, but did not submit any IRS documentation, budgets 
or other verifiable evidence. Further, even if the amounts in this account were sufficient to cover the 
beneficiary's salary, which they are not, the petitioner has failed to demonstrate that these funds 
would be available to pay the beneficiary's salary versus paying ongoing expenses. 

In response to the director's July 26, 2011, Request for Evidence (RFE), in which the petitioner was 
instructed to submit additional evidence of its ability to compensate the beneficiary, the petitioner 
submitted additional bank statements for the months of July, August, and September of 2011, 
indicating ending balances ranging from $6,439.76 to $14,172.79. The petitioner also submitted an 
uncertified copy of its 2010 Form 990, Return of Organization Exempt From Income Tax, listing in 
Part I a total revenue of $214,144 and indicating no expenses for the year. In Part III of the form, 
Statement of Program Service Accomplishments, the petitioner listed two program services with 
combined total revenue of $454,902 and combined total expenses of $474,961, indicating a 
combined net loss of $20,059. Attached "Detail Sheets" identified the two rograrn services as 

[Total Year Expenses]" and The detail 
sheets for listed income of $214,144 and expenses of $229,122, 
indicating a net loss for the church of $14,978 for the year. 

The oetitioner also submitted copies of "Profit & Loss" statements for 2010 for ' and 
The statements reflected a net loss for the year of $31,160.85 for ' 

and a net loss of$5,080.01 for · No explanation was provided for 
the discrepancies between the figures listed on the Form I-129, the uncertified Form 990 and 
accompanying detail sheets, and the profit and loss statements. 

In our May 16, 2013 decision dismissing the petitioner's appeal, we found the petitioner's evidence 
insufficient to establish its intent and ability to compensate the beneficiary. Upon reopening the 
decision on December 12, 2013, we provided the petitioner an opportunity to submit additional 
evidence and arguments to support eligibility and establish its ability to provide the proffered 
compensation. 

In response to our notice, the petitioner submits a copy of its balance sheet as of January 22, 2014, as 
well as copies of profit and loss statements for 2013 and 2014. The petitioner also submits copies of the 
petitioner's bank statements for the months of December, 2012, through November, 2013, showing 
average ledger balances ranging from $1,552.01 to $5,236.62 and ending balances from -$647.29 to 
$9,786.28. This evidence does not demonstrate that the petitioner had the ability to provide the 
proffered compensation when the petition was filed on June 1, 2011. The petitioner must establish 
eligibility at the time of filing the nonimmigrant visa petition. 8 C.F.R. § 103.2(b)(1), (12). A visa 
petition may not be approved at a future date after the petitioner or beneficiary becomes eligible under a 
new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248,249 (Reg'l Cornrn'r 1978). 

Further, the 2013 and 2014 fmancial statements do not establish the petitioner's ongoing ability to 
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provide the proffered compensation. The petitioner's 2013 profit and loss statement, which does not 
include the beneficiary's proffered compensation, shows a net income of only $7,879.42. Additionally, 
the submitted "Profit & Loss Budget vs. Actual" statement for January, 2014, indicates that the 
petitioner' s actual income was $31,122.77 less than its budgeted income for the month, and that it 
covered only $5,997.68 out of $50,879.13 in budgeted expenses. Although the January 22, 2014 
balance sheet lists total assets of $202,866.32, most of this amount ($187.345.41) consists of fixed 
assets, leaving only $15,520.91 in current available assets. 

The petitioner also submits a February 10, 2014 letter stating that it no longer has financial obligations 
to An accompanying copy of a contract between the petitioner and 

indicates that it covered the period from November 2, 2009, through September 30, 2011.1 

Accordingly, the contract was in effect at the time of filing the petition. As noted above, the 
documentation submitted in response to the RFE indicated net losses for both the petitioning church and 

during 2010. Again, a petitioner must establish eligibility at the time of filing. 8 C.F.R. 
§ 103.2(b)(1),(12); !d. at 249. 

The petitioner provides no further arguments or evidence regarding its ability to provide the proffered 
compensation as of the time of filing the petition, nor does the petitioner offer any explanation for the 
discrepancies, described above, in its previously submitted evidence. It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any attempt 
to explain or reconcile such inconsistencies will not suffice unless the petitioner submits competent 
objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 
1988). 

For the reasons discussed above, the petitioner has failed to establish its intent and ability to compensate 
the beneficiary. 

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The denial of the petition is affirmed. 

1 An amended schedule attached to the contract indicates that the contract ended on December 12, 2012. 


