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DISCUSSION: The Director, California Service Center, denied the employment-based
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The petitioner is a church. It seeks classification of the beneficiary as a nonimmigrant religious
worker pursuant to section 101(a)(15)(R) of the Act to perform services as a minister. The
director determined that the petitioner had not submitted required evidence to establish that it
qualifies as a bona fide nonprofit religious organization.

On appeal, the petitioner submits additional evidence.
Section 101(a)(15)(R) of the Act pertains to an alien who:

(1) for the 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; and

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (), (II), or (III) of paragraph (27)(C)(ii).

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii), pertains to a nonimmigrant
who seeks to enter the United States:

(D solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(I) . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(III) . . . in order to work for the organization (or for a bona fide organization
which is affiliated with the religious denomination and is exempt from taxation as
an organization described in section 501(c)(3) of the Internal Revenue Code
[IRC] of 1986) at the request of the organization in a religious vocation or
occupation.

The issue presented on appeal is whether the petitioner has provided required evidence to
establish that it is a bona fide nonprofit tax-exempt religious organization in accordance with the
regulation.

The regulation at C.F.R. § 214.2(r)(3) provides the following definitions:

Bona fide non-profit religious organization in the United States means a religious
organization exempt from taxation as described in section 501(c)(3) of the {IRC]
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of 1986, subsequent amendment or equivalent sections of prior enactments of the
[IRC], and possessing a currently valid determination letter from the Internal
Revenue Service (IRS) confirming such exemption.

Bona fide organization which is affiliated with the religious denomination means an
organization which is closely associated with the religious denomination and which
is exempt from taxation as described in section 501(c)(3) of the [IRC] of 1986, or
subsequent amendment or equivalent sections of prior enactments of the [IRC], and
possessing a currently valid determination letter from the IRS confirming such
exemption.

Tax-exempt organization means an organization that has received a determination
letter from the IRS establishing that it, or a group that it belongs to, is exempt from
taxation in accordance with sections 501(c)(3) of the [IRC] . . ..

Regarding evidence of the petitioner’s tax-exempt status, the regulation at 8 C.F.R. § 214.2(r)(9)
requires the following:

Evidence relating to the petitioning organization. A petition shall include the
following initial evidence relating to the petitioning organization:

(1) A currently valid determination letter from the IRS showing that
the organization is a tax-exempt organization; or

(i)  For a religious organization that is recognized as tax-exempt under
a group tax-exemption, a currently valid determination letter from
the IRS establishing that the group is tax-exempt; or

(iii)  For a bona fide organization that is affiliated with the religious
denomination, if the organization was granted tax-exempt status
under section 501(c)(3), or subsequent amendment or equivalent
sections of prior enactments, of the [IRC], as something other than
a religious organization:

(A) A currently valid determination letter from the IRS
establishing that the organization is a tax-exempt
organization;

(B) Documentation that establishes the religious nature and
purpose of the organization, such as a copy of the
organizing instrument of the organization that specifies
the purposes of the organization; '
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(C) Organizational literature, such as books, articles,
brochures, calendars, flyers, and other literature
describing the religious purpose and nature of the
activities of the organization; and

(D) A religious denomination certification. The religious
organization must complete, sign and date a statement
certifying that the petitioning organization is affiliated
with the religious denomination. The statement must be
submitted by the petitioner along with the petition.

The instructions on the Form 1-129, Petition for a Nonimmigrant Worker, also list these identical
evidentiary requirements. The petition was filed on December 16, 2013. The petitioner did not
include a determination letter from the IRS with its initial evidence as required by the
above-cited regulation. In a request for evidence (RFE) dated January 21, 2014, the director
instructed the petitioner to provide evidence of its bona fides as a non-profit religious
organization as required by the regulation.

In response, the petitioner submitted a letter from the IRS stating the petitioner had been
assigned an Employer Identification Number of and copies of documentation from
the IRS website (http.rwww.irs.gov/Charities-&-Non-Profits/Churches-&-Religious-
Organizations) stating that churches that meet the requirements for exemption are automatically
considered tax exempt under section 501(c)(3) of the IRC without applying for formal
recognition of such status. The petitioner also submitted a Certificate of Filing from the Texas
Secretary of State which indicates that the petitioner has filed its Nonprofit Periodic Report for
2013. The director denied the petition on March 12, 2014, finding that the petitioner had failed
to submit the required IRS determination letter with the petition or in response to the RFE to
establish it qualifies as a bona fide nonprofit religious organization in the United States that is
exempt from taxation.

On appeal, the petitioner submits a Religious Denomination Certification signed by
Controller/Assistant Treasurer of the which attests that the
petitioner is affiliated with the Texas Baptist Denomination and that the attesting organization is
tax exempt under section 501(c)(3) of the IRC. The petitioner also submitted a copy of a
September 3, 1991 IRS determination letter which states that the

is exempt from federal income tax under Group Ruling Number 1703 of the IRC. While
the petitioner’s pastor states in his April 11, 2014 letter that the petitioner is covered under the
group ruling, the petitioner submitted no documentation from the

verifying that it is included in the group ruling. Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm’r 1998) (citing Matter of Treasure
Craft of California, 14 1&N Dec. 190 (Reg’l Comm’r 1972)).
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At issue on appeal is whether the director erred in finding that the petitioner failed to submit the
required IRS determination letter. When U.S. Citizenship and Immigration Services (USCIS)
published the religious worker regulation, supplementary information published with the regulation
explained USCIS's rationale for this requirement:

Several commenters objected to the proposed requirement that petitioners must
file a determination letter from the IRS of tax-exempt status under IRC section
501(c)(3), 26 U.S.C. 501(c)(3), with every petition. Commenters pointed out that
the IRS does not require churches to request a determination letter to qualify for
tax-exempt status. A designation that an organization is a "church" is sufficient to
qualify for tax-exempt status. Although some churches choose to request a formal
IRC section 501(c)(3) determination, they are not required to do so. . . .

USCIS recognizes that the IRS does not require all churches to apply for a tax-
exempt status determination letter, but has nevertheless retained that requirement
in this final rule. See Internal Revenue Service, Tax Guide for Churches and
Religious Organizations: Benefits and Responsibilities under the Federal Tax
Law (IRS pub. no. 1828, Rev. Sept. 2006). A requirement that petitioning
churches submit a tax determination letter is a valuable fraud deterrent. An IRS
determination letter represents verifiable documentation that the petitioner is a
bona fide tax-exempt organization or part of a group exemption. Whether an
organization qualifies for exemption from federal income taxation provides a
simplified test of that organization's non-profit status.

Requiring submission of a determination letter will also benefit petitioning
religious organizations. A determination letter provides a petitioning organization
with the opportunity to submit exceptionally clear evidence that it is a bona fide
organization.

73 Fed. Reg. 72276, 72279-80 (Nov. 26, 2008). Under the controlling regulations, the issue is
not whether the IRS would automatically regard the petitioner as tax-exempt, but whether the
petitioner has provided the required IRS determination letter. At filing, through the regulations
and the form instructions, the petitioner was on notice of the required evidence. The petitioner
was given an additional opportunity to submit the IRS letter in response to the director's request
for evidence. The petitioner failed to submit evidence of a currently valid determination letter
from the IRS.

A petitioner must establish eligibility at the time of filing and each benefit request must be
properly completed and filed with all initial evidence required by applicable regulations and
other USCIS instructions. See 8 C.F.R. § 103.2(b)(1), (12); Matter of Michelin Tire Corp., 17
I&N Dec. 248 (Reg’l Comm’r 1978). The failure to submit requested evidence that precludes a
material line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). As
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the petitioner failed to submit required evidence, the petitioner failed to establish eligibility for
the benefit sought.

Beyond the decision of the director, the petitioner failed to establish how it will compensate the
beneficiary. The AAO conducts appellate review on a de novo basis. See Siddiqui v. Holder,
670 F.3d 736, 741 (7th Cir. 2012); Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004); Dor v. INS,
891 F.2d 997, 1002 n. 9 (2d Cir. 1989).

The regulation at 8 C.F.R. § 204.5(m)(10) states:

Evidence relating to compensation. Initial evidence must include verifiable
evidence of how the petitioner intends to compensate the alien. Such
compensation may include salaried or non-salaried compensation. This evidence
may include past evidence of compensation for similar positions; budgets
showing monies set aside for salaries, leases, etc.; verifiable documentation that
room and board will be provided; or other evidence acceptable to USCIS. If IRS
documentation, such as IRS Form W-2 or certified tax returns, is available, it
must be provided. If IRS documentation is not available, an explanation for its
absence must be provided, along with comparable, verifiable documentation.

The petitioner indicated on the Form 1-129 at Part 5, that the beneficiary would receive wages of
$23,400 per year and housing valued at $1,000 per month. The petitioner stated that its annual
gross and net income was $950,000. In Section 1, question 5.d. of Supplement R, the petitioner
stated that the beneficiary would receive an annual salary of $18,000, housing of $12,000, and
medical of $5,400, for an annual compensation package of $35,400.

To establish how it intends to compensate the beneficiary, the petitioner submitted a November
24, 2013 statement from its church clerk noting that in a specially called business meeting, the
petitioner approved a recommendation to offer employment to the beneficiary, to provide him
with a parsonage for his residence, and to provide $800.00 per month toward the beneficiary’s
salary in partnership with the 9 ) i

who would each also provide $800.00. In an undated letter submitted with
the petition, the petitioner’s pastor summarized the compensation package as follows:

e Housing plus utilities $14,400 per year
e Salary $18,000 per year
e Medical Supplement $5,400 per year

The pastor’s letter included a photograph of a house which would presumably serve as the
parsonage. The petitioner submitted documentation indicating that it owned residential property
located at however, it submitted no documentation to establish
how it would provide the other proffered salaried and non-salaried compensation.
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The above-quoted regulation requires that evidence of how the petitioner will compensate the
beneficiary must be verifiable and may include evidence that the petitioner has compensated
employees in similar positions, budgets set aside for salaries, and IRS documentation, if
available, such as W-2 Forms (Wage and Tax Statements) or Forms 1099-MISC (Miscellaneous
Income Statements).

The evidence in this instance is insufficient to establish how the petitioner intends to compensate
the beneficiary according to the proffered terms of employment. For this additional reason, the
petition may not be improved.

The appeal will be dismissed for the above stated reasons, with each considered as an
independent and alternate basis for the decision. In visa petition proceedings, it is the petitioner's
burden to establish eligibility for the immigration benefit sought. Section 291 of the Act, 8
U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013). Here, that burden has not

been met.

ORDER: The appeal is dismissed.



