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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. We will
dismiss the appeal.

The petitioner identifies itself as a synagogue and Jewish learning center. It seeks to classify the
beneficiary as a nonimmigrant religious worker pursuant to section 101(a)(15)(R) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(R), to perform services as a “Rabbi & Jewish
Cantor/Hazzan.” The director determined that the petitioner had not submitted required evidence to
establish that it qualifies as a bona fide nonprofit religious organization or a bona fide organization
that is affiliated with the denomination.

On appeal, the petitioner submits a brief and additional evidence.
Section 101(a)(15)(R) of the Act pertains to an alien who:

(1) for the 2 years immediately preceding the time of application for admission, has been
a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; and

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (I), (II), or (III) of paragraph (27)(C)(ii).

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii), pertains to a nonimmigrant who
seeks to enter the United States:

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(ID . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(IIT) . . . in order to work for the organization (or for a bona fide organization which is
affiliated with the religious denomination and is exempt from taxation as an organization
described in section 501(c)(3) of the Internal Revenue Code of 1986) at the request of
the organization in a religious vocation or occupation.

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 214.2(r)(1) states
that, to be approved for temporary admission to the United States, or extension and maintenance of
status, for the purpose of conducting the activities of a religious worker for a period not to exceed
five years, an alien must:
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(i) Be a member of a religious denomination having a bona fide non-profit religious
organization in the United States for at least two years immediately preceding the
time of application for admission;

(i1) Be coming to the United States to work at least in a part time position (average of
at least 20 hours per week);

(iii)) Be coming solely as a minister or to perform a religious vocation or occupation
as defined in paragraph (r)(3) of this section (in either a professional or
nonprofessional capacity);

(iv) Be coming to or remaining in the United States at the request of the petitioner to
work for the petitioner; and

(v) Not work in the United States in any other capacity, except as provided in
paragraph (r)(2) of this section.

The USCIS regulation at 8 C.F.R. § 214.2(r)(3) provides the following definitions:

Bona fide non-profit religious organization in the United States means a religious
organization exempt from taxation as described in section 501(c)(3) of the Internal
Revenue Code of 1986, subsequent amendment or equivalent sections of prior
enactments of the Internal Revenue Code, and possessing a currently valid
determination letter from the Internal Revenue Service (IRS) confirming such
exemption.

Bona fide organization which is affiliated with the religious denomination means an
organization which is closely associated with the religious denomination and which is
exempt from taxation as described in section 501(c)(3) of the Internal Revenue Code of
1986, or subsequent amendment or equivalent sections of prior enactments of the
Internal Revenue Code, and possessing a currently valid determination letter from the
IRS confirming such exemption.

Tax-exempt organization means an organization that has received a determination letter
from the IRS establishing that it, or a group that it belongs to, is exempt from taxation in
accordance with sections 501(c)(3) of the Internal Revenue Code . . .

Regarding evidence of the petitioner’s tax-exempt status, the regulation at 8 C.F.R. § 214.2(r)(9)
requires the following:

Evidence relating to the petitioning organization. A petition shall include the
following initial evidence relating to the petitioning organization:
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(i) A currently valid determination letter from the Internal Revenue Service
(IRS) establishing that the organization is a tax-exempt organization; or

(i) For a religious organization that is recognized as tax-exempt under a group
tax-exemption, a currently valid determination letter from the IRS establishing
that the group is tax-exempt; or

(iii) For a bona fide organization that is affiliated with the religious
denomination, if the organization was granted tax-exempt status under section
501(c)(3) of the Internal Revenue Code of 1986, or subsequent amendment or
equivalent sections of prior enactments of the Internal Revenue Code, as
something other than a religious organization: \

(A) A currently valid determination letter from the IRS establishing that the
organization is a tax-exempt organization;

(B) Documentation that establishes the religious nature and purpose of the
organization, such as a copy of the organizing instrument of the organization
that specifies the purposes of the organization;

(C) Organizational literature, such as books, articles, brochures, calendars,
flyers and other literature describing the religious purpose and nature of the
activities of the organization; and

(D) A religious denomination certification. The religious organization must
complete, sign and date a religious denomination certification certifying that
the petitioning organization is affiliated with the religious denomination. The
certification is to be submitted by the petitioner along with the petition.

The instructions on the Form I-129, Petition for a Nonimmigrant Worker, also list these identical
evidentiary requirements. The petition was filed on August 15, 2013. The petitioner did not include
a determination letter from the IRS with its initial evidence as required by the above-cited regulation.
Instead, the petitioner submitted evidence of its exemption from Florida sales and use tax.

In a request for evidence (RFE) dated October 28, 2013, the director instructed the petitioner to
provide evidence of its bona fides as a non-profit religious organization, as required by the
regulation, “in the form of a signed letter from the [IRS] showing that the organization is exempt
from taxation in accordance with section 501(c)(3) . . . as it relates to religious organizations.” In
response, the petitioner submitted a printout from the IRS website’s Exempt Organization Select
Check search, listing the petitioning church as a public charity in Florida.
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The director denied the petition on February 11, 2014, finding that the petitioner failed to submit the
required IRS determination letter with the petition, or in response to the RFE, to establish it qualifies
as a bona fide nonprofit religious organization in the United States that is exempt from taxation.

On appeal, the petitioner submits two letters from the IRS, dated March 20, 2014 and March 24,
2014, indicating the petitioner’s tax exempt status under section 501(c)(3) since June 2003.

At issue on appeal is whether the director erred in finding that the petitioner failed to submit the
required IRS determination letter. When USCIS published the religious worker regulation,
supplementary information published with the regulation explained USCIS's rationale for this
requirement:

Several commenters objected to the proposed requirement that petitioners must file a
determination letter from the IRS of tax-exempt status under IRC section 501(c)(3),
26 U.S.C. 501(c)(3), with every petition. Commenters pointed out that the IRS does
not require churches to request a determination letter to qualify for tax-exempt status.
A designation that an organization is a "church" is sufficient to qualify for tax-exempt
status. Although some churches choose to request a formal IRC section 501(c)(3)
determination, they are not required to do so. . . .

USCIS recognizes that the IRS does not require all churches to apply for a tax-exempt
status determination letter, but has nevertheless retained that requirement in this final
rule. See Internal Revenue Service, Tax Guide for Churches and Religious
Organizations: Benefits and Responsibilities under the Federal Tax Law (IRS pub.
no. 1828, Rev. Sept. 2006). A requirement that petitioning churches submit a tax
determination letter is a valuable fraud deterrent. An IRS determination letter
represents verifiable documentation that the petitioner is a bona fide tax-exempt
organization or part of a group exemption. Whether an organization qualifies for
exemption from federal income taxation provides a simplified test of that
organization's non-profit status.

Requiring submission of a determination letter will also benefit petitioning religious
organizations. A determination letter provides a petitioning organization with the
opportunity to submit exceptionally clear evidence that it is a bona fide organization.

73 Fed. Reg. 72276, 72279-80 (Nov. 26, 2008). At filing, through the regulations and the form
instructions, the petitioner was on notice of the required evidence. The petitioner was given an
additional opportunity to submit the IRS letter in response to the director's request for evidence. The
petitioner failed to submit a currently valid determination letter from the IRS.

A petitioner must establish eligibility at the time of filing and each benefit request must be properly
completed and filed with all initial evidence required by applicable regulations and other USCIS
instructions. See 8 C.F.R. § 103.2(b)(1), (12); Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg’l
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Comm’r 1978). The failure to submit requested evidence that precludes a material line of inquiry shall
be grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). As the petitioner failed to submit required
evidence, the petitioner failed to establish eligibility for the benefit sought.'

As an additional matter, the petitioner has not established how it intends to compensate the
beneficiary. The AAO conducts appellate review on a de novo basis. See Siddiqui v. Holder, 670
F.3d 736, 741 (7th Cir. 2012); Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004); Dor v. INS, 891
F.2d 997, 1002 n. 9 (2d Cir. 1989).

The USCIS regulation at 8 C.F.R. § 214.2(r)(11) provides:

Evidence relating to compensation. Initial evidence must state how the petitioner
intends to compensate the alien, including specific monetary or in-kind compensation,
or whether the alien intends to be self-supporting. In either case, the petitioner must
submit verifiable evidence explaining how the petitioner will compensate the alien or
how the alien will be self-supporting. Compensation may include:

(i) Salaried or non-salaried compensation. Evidence of compensation may
include past evidence of compensation for similar positions; budgets showing
monies set aside for salaries, leases, etc.; verifiable documentation that room
and board will be provided; or other evidence acceptable to USCIS. IRS
documentation, such as IRS Form W-2 or certified tax returns, must be
submitted, if available. If IRS documentation is unavailable, the petitioner
must submit an explanation for the absence of IRS documentation, along with
comparable, verifiable documentation.

* * * *

On the Form 1-129 petition, the petitioner described the proffered compensation as $20 per hour for
full time employment, in addition to “Standard employee benefits.” The petitioner submitted copies
of unaudited financial statements, including Profit & Loss statements and Balance Sheets for 2012
and January through March of 2013. The 2012 statements listed $875,068.06 in gross profit for the
year and $2,802,306.30 in total assets, including $397,550.49 in five bank accounts. The 2013
statements listed $142,047.53 in gross profit as of March, and $2,791,263.45 in total assets,
including $369,045.70 in five bank accounts. The petitioner did not submit copies of its bank
statements or other documentary evidence to support the figures asserted in its financial statements.
Going on record without supporting documentary evidence is not sufficient for purposes of meeting

" As in the present matter, where a petitioner has been put on notice of a deficiency in the evidence and has
been given an opportunity to respond to that deficiency, we will not accept evidence offered for the first time
on appeal or motion. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 1&N
Dec. 533 (BIA 1988). As the petitioner has failed to demonstrate error on the part of the director, even if, as
here, the petitioner submits the required evidence before us on appeal or motion, the evidence will not be
considered.
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the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm’r 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg’l Comm’r 1972)).

In response to the director’s October 28, 2013 RFE, the petitioner submitted a list of 18 employees,
indicating the salary and year of hire for each. Five of the listed employees were identified as rabbis.

If the petitioner intends to provide salaried or non-salaried compensation, the regulation at 8 C.F.R.
§ 214.2(r)(11) requires IRS documentation or an explanation for its absence along with comparable,
verifiable documentation. The petitioner has not explained the absence of IRS documentation such
as IRS Form W-2, Form 1099-MISC, or certified tax returns. Further, the petitioner failed to present
other verifiable documentation of its ability to provide the proffered compensation. Without
supporting evidence, the petitioner’s unaudited financial statements do not constitute verifiable
evidence.

The appeal will be dismissed for the above stated reasons, with each considered as an independent
and alternative basis for the decision. In visa petition proceedings, it is the petitioner's burden to
establish eligibility for the immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361;
Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met.

ORDER: The appeal is dismissed.



