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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The petitioner seeks nonimmigrant classification under section 101(a)(15)(U) of the Immigration and
Nationality Act (“the Act”), 8 U.S.C. § 1101(a}(15)(U), as an alien victim of certain qualifying
criminal activity.

The director denied the petition because the petitioner did not establish that: (1) he has been the victim
of qualifying criminal activity; (2) he has suffered substantial physical and mental abuse as a result of
having been the victim of qualifying criminal activity; (3) he possesses credible and reliable
information establishing that he has knowledge of the details concerning the qualifying criminal activity
upon which his petition is based; (4) he has been, is being, or is likely to be helpful to United States
(U.S.) law enforcement authorities investigating or prosecuting qualifying criminal activity; and (5) the
qualifying criminal activity violated the laws of the United States or occurred in the United States.

On appeal, the petitioner submits a statement and indicates on the Form [-290B that a brief or other
evidence will be submitted to the AAO within 30 days. We note that the petitioner submitted the Form
1-290B on January 4, 2010 and as of this date, we have not received any additional evidence to
supplement the record. The record is, therefore, considered complete and ready for adjudication.’

Applicable Law
Section 101(a)(15)(U) of the Act, provides, in pertinent part, for U nonimmigrant classification to:

(i) subject to section 214(p), an alien who files a petition for status under this subparagraph, if
the Secretary of Homeland Security determines that --

(I)  the alien has suffered substantial physical or mental abuse as a result of having been a
victim of criminal activity described in clause (iii);

(ID the alien . . . possesses information concerning criminal activity described in clause (iii);
(II) the alien . . . has been helpful, is being helpful, or is likely to be helpful to a Federal,
State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or
State judge, to the Service, or to other Federal, State, or local authorities investigating or
prosecuting criminal activity described in clause (iii); and

(IV) the criminal activity described in clause (iii) violated the laws of the United States or
occurred in the United States (including in Indian country and military installations) or the

'The regulations at 8 C.F.R. § 103.3(a)(2)(viii) and the instructions to the Form I-290B require the affected
party to submit the brief or evidence directly to the AAO, not to the Vermont Service Center or any other
federal office.
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territories and possessions of the United States;

dokk

(iii) the criminal activity referred to in this clause is that involving one or more of the following
or any similar activity in violation of Federal, State, or local criminal law: rape; torture;
trafficking; incest; domestic violence; sexual assault; abusive sexual contact; prostitution;
sexual exploitation; female genital mutilation; being held hostage; peonage; involuntary
servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; faise imprisonment;
blackmail; extortion; manslaughter; murder; felonious assault; witness tampering; obstruction
of justice; perjury; or attempt, conspiracy, or solicitation to commit any of the above mentioned
crimes|.]

Section 214(p) of the Act, 8 U.S.C. § 1184(p), further prescribes, in periinent part:
(1) Petitioning Procedures for Section 101(a)(15)(U) Visas

The petition filed by an alien under section 101(a)(15)(U)(i) shall contain a certification from a
Federal, State, or local law enforcement official, prosecutor, judge, or other Federal, State, or
local law enforcement official, prosecutor, judge, or other Federal, State, or local authority
investigating criminal activity described in section 101(a)(15)(U)(iii). This certification may
also be provided by an official of the Service whose ability to provide such certification is not
limited to information concerning immigration violations. This certification shall state that the
alien “has been helpful, is being helpful, or is likely to be helpful” in the investigation or
prosecution of criminal activity described in section 101(a)(15)(U)iii).

* & %

(4) Credible Evidence Considered

In acting on any petition filed under this subsection, the consular officer or the Aftorney
General, as appropriate, shall consider any credible evidence relevant to the petition.

The regulation at 8 C.F.R. § 214.14(c)(4), prescribes the evidentiary standards and burden of proof in
these proceedings:

The burden shall be on the petitioner to demonstrate eligibility for U-1 nonimmigrant status.
The petitioner may submit any credible evidence relating to his or her Form 1-918 for
consideration by USCIS. USCIS shall conduct a de novo review of all evidence submitted in
connection with Form [-918 and may investigate any aspect of the petition. FEvidence
previously submitted for this or other immigration benefit or relief may be used by USCIS in
evaluating the eligibility of a petitioner for U-1 nonimmigrant status. However, USCIS will not
be bound by its previous factual determinations. USCIS will determine, in its sole discretion,
the evidentiary value of previously or concurrently submitted evidence, including Form 1-918,
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Supplement B, “U Nonimmigrant Status Certification.”
The regulation at 8 C.F.R. § 214.14(a) provides the following pertinent definitions:

(2) Certifying agency means a Federal, State, or local law enforcement agency, prosecutor,
judge, or other authority, that has responsibility for the investigation or prosecution of a
qualifying crime or criminal activity. This definition includes agencies that have criminal
investigative jurisdiction in their respective areas of expertise, including, but not limited to,
child protective services, the Equal Employment Opportunity Commission, and the Department
of Labor.

(3) Certifying official means:

(i) The head of the certifying agency, or any person(s) in a supervisory role who has been
specifically designated by the head of the certifying agency to issue U nonimmigrant status
certifications on behalf of that agency; or
(ii) A Federal, State, or local judge.

Kok
(5) Investigation or prosecution refers to the detection or investigation of a qualifying crime or
criminal activity, as well as to the prosecution, conviction, or sentencing of the perpetrator of
the qualifying crime or criminal activity.

ok
(8) Physical or mental abuse means injury or harm to the victim’s physical person, or harm to
or impairment of the emotional or psychological soundness of the victim.

(9) Qualifying crime or qualifying criminal activity includes one or more of the following or
any similar activities in violation of Federal, State or local criminal law of the United States:
Rape; torture; trafficking; incest; domestic violence; sexual assault; abusive sexual contact;
prostitution; sexual exploitation; female genital mutilation; being held hostage; peonage;
involuntary servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false
imprisonment; blackmail; extortion; manslaughter; murder; felonious assault; witness
tampering; obstruction of justice; perjury; or attempt, conspiracy, or solicitation to commit any
of the above mentioned crimes. The term “any similar activity” refers to criminal offenses in
which the nature and elements of the offenses are substantially similar to the statutorily
enumerated list of criminal activities.
ko

(14) Victim of qualifying criminal activity generally means an alien who has suffered direct and
proximate harm as a result of the commission of qualifying criminal activity.

The eligibility requirements for U nonimmigrant classification are further explicated in the regulation at
8 C.F.R. § 214.14, which states, in pertinent part:
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(b) Eligibility. An ahen is eligible for U-1 nommmlgrant status if he or she demonstrates all
of the following . .

(1) The alien has suffered substantial physical or mental abuse as a result of having been a
victim of qualifying criminal activity. Whether abuse is substantial is based on a number of
factors, including but not limited to: The nature of the injury inflicted or suffered; the
severity of the perpetrator’s conduct; the severity of the harm suffered; the duration of the
infliction of the harm; and the extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the victim, including aggravation of
pre-existing conditions. No single factor is a prerequisite to establish that the abuse suffered
was substantial. Also, the existence of one or more of the factors automatically does not
create a presumption that the abuse suffered was substantial. A series of acts taken together
may be considered to constitute substantial physical or mental abuse even where no single act
alone rises to that level;

(2) The alien possesses credible and reliable information establishing that he or she has
knowledge of the details concerning the qualifying criminal activity upon which his or her
petition is based. The alien must possess specific facts regarding the criminal activity leading
a certifying official to determine that the petitioner has, is, or is likely to provide assistance to
the investigation or prosecution of the qualifying criminal activity. . . .

(3) The alien has been helpful, is being helpful, or is likely to be helpful to a certifying
agency in the investigation or prosecution of the qualifying criminal activity upon which his
or her petition is based, and since the initiation of cooperation, has not refused or failed to
provide information and assistance reasonably requested. . . .; and

{4) The qualifying criminal activity occurred in the United States (including Indian country
and U.S. military installations) or in the territories or possessions of the United States, or
violated a U.S. federal law that provides for extraterritorial jurisdiction to prosecute the
offense in a U.S. federal court.

Facts and Procedural Posture

The record in this case provides the following pertinent facts and procedural history: The petitioner is a
native and citizen of Haiti who claims to have entered the United States on December 20, 2002 as a B-2
visitor for pleasure. The petitioner submitted a Form I1-589, Application for Asylum and for
Withholding of Removal, which was referred to the immigration court. An immigration judge ordered
the petitioner removed in absentia for his failure to appear for his hearing on January 19, 2007, and on
March 28, 2007, denied the petitioner’s motion to reconsider. On August 29, 2008, the Board of
Immigration Appeals (BIA) dismissed the petitioner’s appeal.

The petitioner filed the instant Form [-918 on February 12, 2008. On March 10, 2009, the director
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issued a Request for Evidence (RFE) seeking further evidence relating to the law enforcement
certification and supporting documentation, the substantial physical or mental abuse that the petitioner
has suffered, and the petitioner’s personal statement describing the facts of his victimization. The
petitioner responded to the RFE with additional evidence, which the director found insufficient to
establish the petitioner’s eligibility. Accordingly, the director denied the petition and the petitioner’s
Form 1-192, Application for Advance Permission to Enter as a Nonimmigrant. The petitioner timely
appealed.

On appeal, the petitioner states that he did submit an executed F orm I-918 Supplement B and a police
report, as well as medical records showing his physical condition.? The petitioner also states that he has
suffered substantial physical and mental abuse as a result of the “torture” he experienced from having a
stranger enter his house. The petitioner’s claims fail to overcome the grounds for denial. We affirm
the director’s determinations and the appeal will be dismissed.

Qualifying Crime or Criminal Activity

The petitioner submitted two law enforcement certifications (Supplement B). The first supplement B
was signed on January 16, 2008 and lists the criminal act as “Burglary (residence)” for an incident that
occurred on May 22, 2006. According to the Supplement B: “Victim’s residence was broken into and
properties were stolen.” The petitioner attached to the Supplement B a police report, dated March 13,
2007, regarding an incident of burglary to his vehicle. The petitioner did not explain why he submitted
a police report that did not relate to the crime that the law enforcement official indicated on the
Supplement B.

In response to the director’s RFE, the petitioner submitted a second Supplement B that was signed on
May 28, 2009 and lists the criminal act as “Burglary (residence)” for the May 22, 2006 incident that
was the subject of the first Supplement B. The petitioner attached to this Supplement B a police report
from the incident. According to the police report, the petitioner’s home had been burglarized when the
petitioner was not at home and some jewelry, money and computer equipment were taken.

The burglary of the petitioner’s residence is not a qualifying crime or substantially similar to any other
qualifying criminal activity listed at section 101(a)(15)(U)(iii) of the Act. While we recogmze that
qualifying criminal activity may occur in the course of the commission of a non-qualifying crime, 3 there
is no evidence in the record to indicate that such a situation is applicable in this matter. Accordingly,
the petitioner has not demonstrated that he was a victim of a qualifying crime or criminal activity.

? We note that the record does not contain any medical records for the petitioner.
? See 72 Fed. Reg. 179, 53014-53042, 53018 (Sept. 17, 2007).



EAC 08 098 51148
Page 7

Conclusion

The offense of burglary is not a qualifying crime or substantially similar to any other qualifying
criminal activity listed at section 101(a)(15)(U)(iii) of the Act. As the petitioner has not established
that he was the victim of a qualifying crime or criminal activity as described in section
101(a)(15)(U)(iii) of the Act, he also cannot establish that: (1) he suffered substantial physical or
mental abuse as a result of having been such a victim, as required by section 101(a)(13}(U)(ID)(D) of
the Act; (2) he possesses credible and reliable information establishing that he has knowledge of the
details concerning the qualifying criminal activity upon which his petition is based; (3) he has been, is
being, or is likely to be helpful to United States (U.S.) law enforcement authorities investigating or
prosecuting qualifying criminal activity; and (4) the qualifying criminal activity violated the laws of the
United States or occurred in the United States. The petitioner is consequently ineligible for
nonimmigrant classification under section 101(a)(15)(U) of the Act and his petition must be denied.

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. As in all visa petition proceedings, the petitioner bears the burden of
proving his eligibility for U nonimmigrant status. Section 261 of the Act, 8 U.S.C. § 1361, 8 C.F.R.
§ 214.14(c)(4). Here, that burden has not been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



