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DISCUSSION: The Director, Vermont Service Center, denied the U nonimmigrant visa petition and
the matter is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be
sustained.

The petitioner seeks nonimmigrant classification under section 101(a)(15)(U) of the Immigration and
Nationality Act (“the Act™), 8 U.S.C. § 1101(a)}(15)(U), as an alien victim of certain qualifying
criminal activity.

The director denied the petition because the petitioner did not establish that she was the victim of a
qualifying crime or criminal activity and that she was helpful to a law enforcement agency investigating
or prosecuting the qualifying crime or criminal activity. On appeal, counse!l submits a brief and a new
Form 1-918 Supplement B, U Nonimmigrant Status Certification (Form [-918 Supplement B), with
attachments.

Applicable Law
Section 101(a)(15) ) of the Act, provides, in pertinent part, for U nonimmigrant classification to:

(1) subject to section 214(p), an alien who files a petition for status under this subparagraph, if
the Secretary of Homeland Security determines that --

(I)  the alien has suffered substantial physical or mental abuse as a result of having been a
victim of ¢riminal activity described in clause (iii);

(II} the alien ... possesses information concerning criminal activity described in clause (iii);

(IT) the alien . . . has been helpful, is being helpful, or is likely to be helpful to a I'ederal,
State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or
State judge, to the Service, or to other Federal, State, or local authorities investigating or
prosecuting criminal activity described in clause (iii); and

(IV) the criminal activity described in clause (iii) violated the laws of the United States or
occurred in the United States (including in Indian country and military installations) or the
territories and possessions of the United States;

e e ok

(i11) the criminal activity referred to in this clause is that involving one or more of the following
or any similar activity in violation of Federal, State, or local criminal law: rape; torture;
trafficking; incest; domestic violence; sexual assault; abusive sexuwal contact; prostitution;
sexual exploitation; female genital mutilation; being held hostage; peonage; involuntary
servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false imprisonment;
blackmail; extortion; manslaughter; murder; felonious assault; witness tampering; obstruction
of justice; perjury; or attempt, conspiracy, or solicitation to commit any of the above mentioned
crimes]. |

Section 214(p) of the Act, 8 U.S.C. § 1184(p), further prescribes, in pertinent part:
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(1) Petitioning Procedures for Section 101¢a)(15)(U) Visas

The petition filed by an alien under section 101(a)(15)(U)(i) shall contain a certification from a
Federal, State, or local law enforcement official, prosecutor, judge, or other Federal, State, or
local authority investigating criminal activity described in section 101(a)(15)}(U)(iii). This
certification may also be provided by an official of the Service whose ability to provide such
certification is not limited to information concerning immigration violations. This certification
shall state that the alien “has been helpful, is being helpful, or is likely to be helpful” in the
investigation or prosecution of criminal activity described in section 101(a)(15)(U)(iii).

* ¥ %k

(4) Credible Evidence Considered

[n acting on any petition filed under this subsection, the consular officer or the Attorney
General, as appropriate, shall consider any credible evidence relevant to the petition.

The regulation at 8 C.F.R. § 214.14(c)(4), prescribes the evidentiary standards and burden of proof in
these proceedings:

The burden shall be on the petitioner to demonstrate eligibility for U-1 nonimmigrant status.
The petitioner may submit any credible evidence relating to his or her Form I-918 for
consideration by USCIS. USCIS shall conduct a de novo review of all evidence submitted in
connection with Form [-918 and may investigate any aspect of the petition. Evidence
previously submitted for this or other immigration benefit or relief may be used by USCIS in
evaluating the eligibility of a petitioner for U-1 nonimmigrant status. However, USCIS will not
be bound by its previous factual determinations. USCIS will determine, in its sole discretion,
the evidentiary value of previously or concurrently submitted evidence, including Form 1-918,
Supplement B, “U Nonimmigrant Status Certification.”

The regulation at 8 C.F.R. § 214.14(a) provides the following pertinent definitions:

(5) Investigation or prosecution refers to the detection or investigation of a qualifying crime or
criminal activity, as well as to the prosecution, conviction, or sentencing of the perpetrator of
the qualifying crime or criminal activity.
skok ok

(9) Qualifying crime or qualifying criminal activity includes one or more of the following or
any similar activities in violation of Federal, State or local criminal law of the United States:
Rape; torture; trafficking; incest; domestic violence; sexual assauit; abusive sexual contact;
prostitution; sexual exploitation; female genital mutilation; being held hostage; peonage;
involuntary servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false
imprisonment; blackmail; extortion; manslaughter; murder; felonious assault; witness
tampering; obstruction of justice; perjury; or attempt, conspiracy, or solicitation to commit any
of the above mentioned crimes. The term “any similar activity” refers to criminal offenses in
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which the nature and elements of the offenses are substantially similar to the statutorily
enumerated list of criminal activities.

Facts and Procedural History

The record in this case provides the following pertinent facts and procedural history. The petitioner is a
native and citizen of Honduras who claims to have entered the United States in August 1996 without
inspection. On February 20, 2007, the petitioner filed a request for U nonimmigrant status and interim
relief pending the publication of regulations implementing the U classification. On June 6, 2007, U.S.
Citizenship and Immigration Services (USCIS) granted the petitioner interim relief in the form of
deferred action, which was subsequently extended until September 24, 2009. The petitioner filed the
instant Form 1-918 on January 22, 2008. On May 22, 2009, the director issued a Request for Evidence
(RFE), requesting that the petitioner submit, among other items, evidence to demonstrate that she is the
victim of substantial physical or mental abuse. The petitioner responded to the RFE with additional
evidence, which the director found insufficient to establish the petitioner’s eligibility. Accordingly, the
director denied the petition and the Form [-192, Application for Advance Permission to Enter as a
Nonimmigrant. The petitioner timely appealed the denial of the Form 1-918 petition.

Qualifying Criminal Activity

When filing her request for U nonimmigrant status and interim relief in February 2007, the petitioner
submitted a certification signed by || Assistant District Attorney, Richmond County, New
York. _ indicated that the criminal activity perpetrated against the petitioner violated NY
Penal Law § 215.50(3) (criminal contempt, second degree), and that the petitioner possessed
information about and had been helpful in the investigation or prosecution of the criminal activity.

In his denial letter, the director noted that the criminal activity of criminal contempt in the second
degree is not a qualifying crime listed at section 101(a)(15)(U)(iii) of the Act. The director stated that,
although the court had issued orders of protection against, the father of the petitioner’s child, the
petitioner failed to show that|llll had been arrested, investigated or prosecuted for any offense other
than for violating an order of protection. The director further determined that obtaining an order of
protection, by itself, does not qualify as reporting criminal activity, establish helpfulness to law
enforcement or indicate that the petitioner was the victim of qualifying criminal activity. The director
denied the petition accordingly.

On appeal, counsel submits a new Form 1-918 Supplement B that was certified on February 23, 2010 by

In
a letter attached to the Form I-918 Supplement B,- states that the petitioner was helpful to
the investigation and prosecution of the crimes committed against her by lll} in that she: (1) reported

the crime to the New York City Police Department; {(2) signed a corroborating witness statement, which
was a document critical to the prosecution; (3) discussed the case with employees of the Richmond

' Name withheld to protect identity.
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County District Attorney’s Office; and (4) agreed to testify as required. | I notes that the
petitioner has not been requested to provide further assistance in the investigation and prosecution of
the crimes committed against her.

Counsel states on appeal that the director’s determination that the petitioner was not a victim of a
qualifying crime or criminal activity does not take into consideration the totality of the circumstances
and the cause of the criminal contempt order. According to counsel, the petitioner received an order of
protection through the family court system in New York based upon a finding that the petitioner had
been the victim of domestic violence. Counsel states that [l violated the order of protection, which
resulted in his arrest and prosecution through the criminal court system, and that the petitioner provided
assistance and testimony regarding -gviolaxion of the protection order. Counsel states that the
newly-certified Form [-918 Supplement B reflects the qualifying criminal activity as domestic violence.

The statute requires that to be eligible for U nonimmigrant classification, an alien must demonstrate
that she has been the victim of qualifying criminal activity. Section 101(a)(15)(U)(iii). Qualifying
criminal activity may occur in the course of the commission of a non-qualifying crime. See 72 Fed.
Reg. 179, 53014-53042, 53018 (Sept. 17, 2007). However, the qualifying criminal activity must still be
investigated or prosecuted by the certifying agency. Sections 101(a)(15)}U)G)II) and 214(p)(1) of the
Act, 8 US.C. §§ 1101(a)(15)(U)aXIID), 1184(p)(1); 8 C.F.R. §§ 214.14(b)3), (c)2)(i). Investigation
includes the detection of qualifying criminal activity. 8 C.F.R. § 214.14(a)(5).

The criminal complaint that [N attached to the Form 1-918 Supplement B indicates that il

El violated the order of protection by appearing at the petitioner’s place of work and demanding to
know the whereabouts of their children, all while yelling and cursing at her, which caused the
petitioner to fear for her safety. While Il was prosecuted for criminal contempt in the second
degree, the record demonstrates that his violation of the protection order was part of the cycle of
violence that existed in his relationship with the petitioner. In addition to the police report, order of
protection and criminal complaint leading to the criminal prosecution of i}, the record contains six
police reports of domestic incidents between the petitioner and Il reported by the petitioner
between March 2004 and September 2006. Although- was not prosecuted for domestic violence,
the record shows that the qualifying criminal activity of domestic violence was committed when [l
violated the order of protection. Chief Rudich’s letter, the Form 1-918 Supplement B and supporting
documents submitted on appeal further demonstrate that the detection of domestic violence, through
the petitioner’s reporting of the criminal activity to the police, was fundamental to the certifying
agency’s criminal investigation and prosecution of Ml Accordingly, a preponderance of the
evidence demonstrates that the petitioner was a victim of the qualifying crime of domestic violence
and that the petitioner was helpful to law enforcement officials investigating the qualifying criminal
activity. The director’s determination to the contrary is hereby withdrawn.
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Conclusion

In these proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. § 214.14(c)(4). On appeal, the petitioner
has established that she was a victim of qualitying criminal activity and that she was helpful to the
certifying law enforcement agency in its investigation of the qualifying criminal activity. The
petitioner previously established that she suffered substantial abuse as a result of her victimization
and that the criminal activity occurred in the United States. Accordingly, the petitioner has met her
burden of establishing her statutory eligibility for U nonimmigrant classification.

The regulation at 8 C.F.R. § 214.1(a)(3) provides the general requirement that all nonimmigrants must
establish their admissibility or show that any grounds of inadmissibility have been waived at the time
they apply for admission to, or for an extension of stay within, the United States. For U nonimmigrant
status in particular, the regulations at 8 C.F.R §§ 212.17, 214.14(c)(2)(iv) require the filing of a Form
I-192, Application for Advance Permission to Enter as a Nonimmigrant, in order to waive a ground of
inadmussibility. Here, the director denied the petitioner’s Form [-192 solely on the basis of the denial of
the Form 1-918 petition. See Decision of the Director, dated Feb. 10, 2010. We have no jurisdiction to
review the denial of a Form 1-192 submitted in connection with a U petition. 8 C.F.R. § 212.17(b)(3).
As the sole ground for denial of the petitioner’s Form 1-192 has been overcome on appeal, we will
return the matter to the director for reconsideration of the Form [-192.

ORDER: The appeal is sustained. Because the petitioner is statutorily eligible for U nonimmigrant
classification, the case is returned to the director for reconsideration of the Form [-192
and issuance of a new decision on the Form [-918 petition.




