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DISCUSSION: The Director, Vermont Service Center (the director) denied the U nonimmigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. The petition will remain denied. 

The petitioner seeks nonimmigrant classification under section 101(a)(1S)(U) of the Immigration and 
Nationality Act ("the Act"), 8 U.S.C. § IlOl(a)(1S)(U), as an alien victim of certain qualifying 
criminal activity. 

The director denied the petition for failure to establish that the petitioner was the victim of a qualifying 
crime and met any of the eligibility criteria at subsections lOl(a)(lS)(U)(i)(I) - (IV) of the Act. On 
appeal, counsel submits a brief. 

Applicable Law 

Section 101(a)(1S)(U) of the Act, provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(P), an alien who files a petition for status under this subparagraph, if 
the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a result of having been a 
victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a Federal, 
State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or 
State judge, to the Service, or to other Federal, State, or local authorities investigating or 
prosecuting criminal activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United States or 
occurred in the United States (including in Indian country and military installations) or the 
territories and possessions of the United States; 

*** 
(iii) the criminal activity referred to in this clause is that involving one or more of the following 
or any similar activity in violation of Federal, State, or local criminal law: rape; torture; 
trafficking; incest; domestic violence; sexual assault; abusive sexual contact; prostitution; 
sexual exploitation; female genital mutilation; being held hostage; peonage; involuntary 
servitude; slave trade; kidnapping; abduction; unlawful criminal restraint; false imprisonment; 
blackmail; extortion; manslaughter; murder; felonious assault; witness tampering; obstruction 
of justice; perjury; or attempt, conspiracy, or solicitation to commit any of the above mentioned 
crimes[.] 

The regulation at 8 C.F.R. § 214.l4(a) contains definitions that are used in the U nonimmigrant 
classification, and provides for the following: 
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(14) Victim of qualifying criminal activity generally means an alien who has suffered direct and 
proximate harm as a result of the commission of qualifying criminal activity. 

* * * 
(ii) A petitioner may be considered a victim of witness tampering, obstruction of justice, or 
perjury, including any attempt, solicitation, or conspiracy to commit one or more of those 
offenses, if: 

(A) The petitioner has been directly and proximately harmed by the perpetrator of the 
witness tampering, obstruction of justice, or perjury; and 

(B) There are reasonable grounds to conclude that the perpetrator committed the witness 
tampering, obstruction of justice, or perjury offense, at least in principal part, as a means: 

(1) To avoid or frustrate efforts to investigate, arrest, prosecute, or otherwise bring to 
justice the perpetrator for other criminal activity; or 

(2) To further the perpetrator's abuse or exploitation of or undue control over the 
petitioner through manipulation of the legal system. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The burden of proof is on the petitioner to demonstrate eligibility for U nonimmigrant 
classification, and u.s. Citizenship and Immigration Services (USCIS) will determine, in its sole 
discretion, the evidentiary value of previously or concurrently submitted evidence, including the 
Form 1-918 Supplement B, U Nonimmigrant Status Certification. 8 C.F.R. § 214.l4(c)(4). All 
credible evidence relevant to the petition will be considered. Section 214(P)(4) of the Act; see also 8 
C.F.R. § 214.l4(c)(4) (setting forth evidentiary standards and burden of proof). 

Factual and Procedural History 

The petitioner is a native and citizen of Trinidad and Tobago who filed a Form 1-589, Application for 
Asylum and Withholding of Removal, in 2005. The petitioner's asylum application was referred to the 
Immigration Court in New York, New York. l The petitioner filed the instant Form 1-918 U petition on 
March 25, 2010. On July 9, 2010, the director issued a Request for Evidence (RFE) to which the 
petitioner through counsel responded with additional evidence, which the director found insufficient to 
establish the petitioner's eligibility. Accordingly, the director denied the petition, and the petitioner 
timely appealed. 

On appeal, counsel maintains that the petitioner was the victim of perjury and subornation of perjury. 

1 The petitioner was granted voluntary departure by the immigration judge, with an alternate order of removal to 
Trinidad and Tobago. The Board of Immigration Appeals (BIA) dismissed the alien's appeal on February 23, 
2007. 
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Regarding the crime, counsel states that the perpetrator of the criminal activity, M_M,2 suborned the 
petitioner's peIjury by having him sign an asylum application despite the petitioner never expressing a 
fear of persecution or having suffered past persecution in his native country. Counsel states that by 
filing applications for immigration benefits with u.s. Citizenship and Immigration Services (USC1S) 
that she knew were fraudulent, M-M committed peIjury as a means to further her abuse, exploitation 
and control over the petitioner. 

Analysis 

The law enforcement certification (Form 1-918 Supplement B) that the petitioner submitted is signed by 
United States Attorney, U.S. Attorney's Office for the Southern District of New York 

(certifying official). The certifying official lists the statutory citation for the criminal activity that was 
investigated or prosecuted at Part 3.3 as section 1341 of Title 18 of the U.S. Code (USC). The 
certifying official clarifies in an attachment to the Form 1-918 Supplement B that M-M was prosecuted 
for mail fraud under 18 U.S.c. § 1341 based on a scheme to defraud USC1S through the submission of 
fraudulent immigration applications. According to the certifying official, M-M submitted the 
applications on behalf of aliens who, she falsely claimed through the applications, qualified for the 
particular immigration benefit when in fact they did not qualify. 

Section 1341 of 18 U.S.C. relates to "frauds and swindles," and states, in pertinent part: 

Whoever, having devised or intending to devise any scheme or artifice to defraud, or for 
obtaining money or property by means of false or fraudulent pretenses, representations, or 
promises, or to sell, dispose of, loan, exchange, alter, give away, distribute, supply, or furnish 
or procure for unlawful use any counterfeit or spurious coin, obligation, security, or other 
article, or anything represented to be or intimated or held out to be such counterfeit or 
spurious article, for the purpose of executing such scheme or artifice or attempting so to do, 
places in any post office or authorized depository for mail matter, any matter or thing 
whatever to be sent or delivered by the Postal Service, or deposits or causes to be deposited 
any matter or thing whatever to be sent or delivered by any private or commercial interstate 
carrier, or takes or receives therefrom, any such matter or thing, or knowingly causes to be 
delivered by mail or such carrier according to the direction thereon, or at the place at which it 
is directed to be delivered by the person to whom it is addressed, any such matter or thing, 
shall be fined under this title or imprisoned not more than 20 years, or both .... 

18 U.S.C. § 1341 (West 2011) 

The particular crime that was certified is not specifically listed as a qualifying crime at section 
101(a)(15)(U)(iii) of the Act. Although the statute encompasses "any similar activity" to the 
enumerated crimes, the regulation defines "any similar activity" as "criminal offenses in which the 
nature and elements of the offenses are substantially similar to the statutorily enumerated list of 

2 Name withheld to protect the individual's identity. 
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criminal activities." 8 C.F.R. § 214.14(a)(9). 

Counsel states that the petitioner was the victim of M-M's perjury and was also suborned to peIjure 
himself by M-M. Counsel notes that the details ofM-M's crime establish that her criminal activity was 
substantially similar to the qualifYing crimes of perjury and subornation of perjury; however, the proper 
inquiry is not an analysis of the factual details of the criminal activity, but a comparison of the nature 
and elements of "frauds and swindles" under 18 U.S.C. § 1341 and perjury under 18 U.S.C. § 1621. 

Under 18 U.S.C. § 1621, perjury occurs when: 

(1) having taken an oath before a competent tribunal, officer, or person, in any case in which 
a law of the United States authorizes an oath to be administered, that he will testifY, declare, 
depose, or certifY truly, or that any written testimony, declaration, deposition, or certificate by 
him subscribed, is true, willfully and contrary to such oath states or subscribes any material 
matter which he does not believe to be true; or 
(2) in any declaration, certificate, verification, or statement under penalty of perjury as 
pennitted under section 1746 of title 28, United States Code, willfully subscribes as true any 
material matter which he does not believe to be true[.] 

18 U.S.C. § 1621 (West 2011) 

No element of 18 U.S.c. § 1341 is similar to peIjury under 18 U.S.c. § 1621. The statute under which 
M-M was prosecuted involves utilizing the postal service to commit fraud, whereas peIjury involves 
providing false testimony under oath. We recognize that qualifYing criminal activity may occur during 
the commission of a nonqualifYing crime; however, the certifYing official must provide evidence that 
qualifYing criminal activity was investigated or prosecuted. Here, the certifYing official did not indicate 
that her office or any other law enforcement authority investigated M-M for perjury or subornation of 
perjury. 

Conclusion 

The petitioner has not demonstrated that he was a victim of qualifYing criminal activity, as required 
by section 1 01 (a)(15)(U)(iii) of the Act. His failure to establish that he was the victim of qualifYing 
criminal activity also prevents him from meeting the other statutory requirements for U 
nonimmigrant classification at subsections 101(a)(15)(U)(i)(I) - (IV) ofthe Act. 

In these proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. § 214.14(c)(4). Here, that burden has 
not been met. 

ORDER: The appeal is dismissed. The petition remains denied. 


