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DISCUSSION: The Director, Vermont Service Center ("the director"), denied the nonimmigrant
visa petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The
director's decision shall be withdrawn and the matter remanded for entry of a new decision.

The petitioner seeks nonimmigrant classification under section 101(a)(15)(U) of the Immigration
and Nationality Act ("the Act"), 8 U.S.C. § 1101(a)(15)(U), as an alien victim of certain
qualifying criminal activity.

Applicable Law

Section 101(a)(15)(U) of the Act, provides for U nonimmigrant classification to alien victims of
certain criminal activity who assist government officials in investigating or prosecuting such
criminal activity. Section 212(d)(14) of the Act, 8 U.S.C. § 1182(d)(14), requires U.S.
Citizenship and Immigration Services (USCIS) to determine whether any grounds of
inadmissibility exist when adjudicating a Form I-918 U petition, and provides USCIS with the
authority to waive certain grounds of inadmissibility as a matter of discretion.

Section 212(a) of the Act, 8 U.S.C. § 1182(a), sets forth the grounds of inadmissibility to the United
States, and states, in pertinent part:

(2)(A) Conviction of certain crimes.

(i) In general. Except as provided in clause (ii), any alien convicted of, or who admits
having committed, or who admits committing acts which constitute the essential elements
of-

(I) a crime involving moral turpitude (other than a purely political offense) or an attempt
or conspiracy to commit such a crime . . .

is inadmissible.

(6)(A) Aliens Present Without Admission or Parole.

(i) In general. An alien present in the United States without being admitted or paroled, or
who arrives in the United States at any time or place other than as designated by the
[Secretary of Homeland Security], is inadmissible.

(9)(B) Aliens Unlawfully Present.

(i) In general. Any alien (other than an alien lawfully admitted for permanent residence)
who-

* * *
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(II) has been unlawfully present in the United States for one year or more, and
who again seeks admission within 10 years of the date of such alien's departure or
removal from the United States, is inadmissible.

(ii) Construction of unlawful presence. For purposes of this paragraph, an alien is deemed
to be unlawfully present in the United States if the alien is present in the United States
after the expiration of the period of stay authorized by the [Secretary of Homeland
Security] or is present in the United States without being admitted or paroled.

(9)(C) Aliens Unlawfully Present After Previous Immigration Violations.

(i) In general. Any alien who-

(I) has been unlawfully present in the United States for an aggregate period of
more than 1 year . . .

is inadmissible.

For aliens who are inadmissible to the United States, the regulations at 8 C.F.R §§ 212.17,
214.14(c)(2)(iv) require the filing of an Application for Advance Permission to Enter as a
Nonimmigrant (Form I-192) in conjunction with a Form I-918 U petition in order to waive any
ground of inadmissibility. The regulation at 8 C.F.R. § 212.17(b)(3) states in pertinent part: "There
is no appeal of a decision to deny a waiver." As the AAO does not have jurisdiction to review
whether the director properly denied the Form I-192 application, the AAO does not consider
whether approval of the Form I-192 application should have been granted. The only issue before
the AAO is whether the director was correct in finding the petitioner to be inadmissible and,
therefore, requiring an approved Form I-192 pursuant to 8 C.F.R. §§ 212.17, 214.14(c)(2)(iv).

Factual and Procedural History

The petitioner is a native and citizen of Mexico who claims to have entered the United States in
1992 at the age of three without being inspected or admitted by an immigration officer. The
petitioner filed the Form I-918 U petition on April 7, 2008. On October 2, 2009, the petitioner filed
his first Form I-192.1 The director issued two Requests for Evidence (RFE), dated July 9, 2009 and
March 2, 2010 respectively, asking the petitioner to submit the dispositions of his 2002 and 2008
arrests. The petitioner, through counsel, responded to both RFEs. On July 16, 2010, the director
denied the Form I-918 petition and the Form I-192 application. The director did not find the
petitioner ineligible for U nonimmigrant status for any reason other than his inadmissibility.2 The

The petitioner filed a second Form I-192 |n October 14, 2011, which remains
pending.
2 It appears that the director determined that the petitioner met all the statutory eligibility criteria for U
nonimmigrant status, but concluded that he could not be granted such status because he was found to be
inadmissible and ineligible for a waiver of inadmissibility.



petitioner timely appealed that denial. On appeal, counsel submits a brief and copies of evidence
already in the record.

Analysis

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The burden of proof is on the petitioner to demonstrate eligibility for U
nonimmigrant classification, and USCIS will determine, in its sole discretion, the evidentiary
value of previously or concurrently submitted evidence. 8 C.F.R. § 214.14(c)(4). All credible
evidence relevant to the petition will be considered. Section 214(p)(4) of the Act, 8 U.S.C.
§ 1184(p)(4). Upon review of the record, we withdraw the director's determinations regarding
the petitioner's inadmissibility under: section 212(a)(2)(A)(i)(I) of the Act, as an alien who has
been convicted of a crime involving moral turpitude (CIMT); section 212(a)(9)(C)(i)(I) of the
Act, as an alien present in the United States without being admitted or paroled after a previous
immigration violation; and section 212(a)(6)(A)(i) of the Act, as an alien present in the United
States without admission or parole. However, as the petitioner is now inadmissible under section
212(a)(9)(B)(i)(II) of the Act, we shall remand the matter for entry of a new decision on the
instant matter.

The Petitioner's Conviction is Not a CIMT

On April 29, 2009, the petitioner was convicted of assault in violation of section 22.01(a)(1) of the
Texas Penal Code (TPC).3 He was sentenced to 364 days of confinement and assessed a $500.00
fine.

An assault may be deemed a CIMT if it involved some aggravating dimension, such as the use of
a deadly weapon or serious bodily harm upon a person whom society views as deserving of
special protection, such as a child, a domestic partner, or a peace officer. Matter of Sanudo,
23 I&N Dec. 968, 971 (BIA 2006). The conviction record associated with the petitioner's crime
does not indicate that any aggravating dimension was present as part of the assault. Thus, the
petitioner was convicted of nothing more than simple assault, and simple assault is not a CIMT.
Matter ofFualaau, 21 I&N Dec. 475, 477 (BIA 1996). Accordingly, we withdraw the director's
determination that the petitioner is inadmissible under section 212(a)(2)(A)(i)(I) of the Act for

having been convicted of a CIMT.

The Petitioner is Not Inadmissible Under Sections 212(a)(9)(C)(i)(I) or 212(a)(6)(A) of the Act
But is Now is Inadmissible Under Section 212(a)(9)(B)(i)(II) ofthe Act

The director found the petitioner inadmissible under section 212(a)(9)(C)(i)(I) of the Act for
having accrued unlawful presence in the United States. That section of the Act, however, applies
to those aliens who accrued unlawful presence after a previous immigration violation.

393'd Judicial District Court of Hildago County, Texas, Case No. An individual commits
assault under TPC § 22.01(a)(1) when he or she "intentionally, knowingly, or recklessly causes bodily injury
to another, including the person's spouse" (West 2011)
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According to the record as it existed at the time of the director's decision, the petitioner initially
entered the United States in 1992 at the age of three with no prior immigration violation at that
time, and had not left the United States and subsequently reentered without being inspected or
admitted by an immigration officer. Thus, at the time of the denial decision, the petitioner was
not inadmissible under section 212(a)(9)(C)(i)(I) of the Act, and we withdraw the director's
contrary decision.

USCIS records indicate that after director's July 2010 denial decision was issued, the petitioner
was removed from the United States to Mexico.4 Accordingly, the petitioner is no longer
inadmissible under section 212(a)(6)(A) of the Act because he is no longer present in the United
States. He is, however, now inadmissible under section 212(a)(9)(B)(i)(II) of the Act because he
was unlawfully present in the United States for more than one year and is again seeking
admission within 10 years of the date of his removal from the United States.5

Conclusion

The petitioner has met the statutory eligibility requirements for U nonimmigrant classification and
has established that he is not inadmissible under sections 212(a)(2)(A)(i)(I), 212(a)(6)(A)(i), and
212(a)(9)(C)(i)(I) of the Act. However, the petitioner is now inadmissible under section
212(a)(9)(B)(i)(II) of the Act, and his second Form I-192 remains pending. Consequently, the
matter must be remanded to the director for further action and issuance of a new decision once the
petitioner's second Form I-192 has been adjudicated. As always in these proceedings, the burden of
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the
Act, 8 U.S.C. § 1361; 8 C.F.R. § 214.14(c)(4).

ORDER: The director's decision, dated July 16, 2010, is withdrawn and the matter remanded for
entry of a new decision, which if adverse to the petitioner, shall be certified to the AAO
for review.

4 An immigration judge ordered the petitioner's removal to Mexico on April 19, 2011 and he was
removed on that same date.
5 If the petitioner has, since his removal, reentered the United States without being admitted or paroled, he
would also be inadmissible under section 212(a)(9)(C)(i) of the Act.


