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DISCUSSION: The Director, Vermont Service Center, denied the Petition for Qualifying Family
Member of a U-1 Recipient (Form [-918 Supplement A) submitted by the petitioner on behalf of his
daughter. The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed. The petition will remain demed

The petitioner seeks nonimmigrant classification of his daughter under section 101(a)(15)(IP (ii) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(U)(ii), as a qualifying family
member of a U-1 nonimmigrant.

The director denied the Form I-918. Supplement A because the beneﬁclary was over the age ef 21 years
when the Form 1-918 Supplement A was filed and, therefore, she no longer met the definition of a child
at section 101(b)(1) of the Act. On appeal, counsel submits a brief and additional evidence.

Applicable Law

Section 101(a)(15)(U)(ii)(II) of the Act, provides, in pertinent part, for derivative U nonimmigrant
classification to, for a U nonimmigrant “who is 21 years of age or older, the spouse and children of
such alien.”

The regulation at 8 C.F.R. § 214.14(a)(10) defines a quahfymg family member as, in pertinent part: “in
the case of an alien victim 21 years of age or older . the spouse or child(ren) of such alien.”

Regardmg the admission of a quallfymg famlly member, | 'the regulation at 8 C.F.R. § 214.14(f) states,
in pertlnent part: -

(1) To be ellglble for...U-3 [(child)] ... nonimmigrant status, it must be demonstrated
that: ‘ ‘
(i) The alien for whom . .. U-3 ... status is being sought is a quallfymg family member,
as defined in paragraph (a)(lO) of this section; and '

(ii) The qualifying family member is admissible to the United States.

. * * * _

(4) Relationship. Except as set forth in. paragraphs: (f)(4)(i) and (ii) of this section, the
relationship between the U-1 principal alien and the qualifying family member must exist
at the time Form [-918 was filed, and the relationship must continue to exist at the thle
Form 1-918, Supplement A is adjudicated, and at the time of the qualifying family
member's subsequent admission to the United States: . .
]

* * %

Section 101(b)(1) of the Act states m pertinent part: “the term ‘child’ means an unmarried person
under twenty-one years of age .
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The AAO conducts appellate review on a de novo basis. ' See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). The burden of proof is on the petitioner to demonstrate the beneficiary’s eligibility for
derivative U nonimmigrant classification. 8 C.F.R. § 214.14(c)(4), (f)(5). All credible evidence
relevant to the petition will be considered. Section 214(p)(4) of the Act; see also|8 C.F.R.
§ 214.14(c)(4) (setting forth ev1dent1ary standards and bu:den of proof). ~

Factual and Procedural History

submitted a Mexican birth certificate showing that the beneficiary was born on May 21, 1982, and
was 29 years old on the date the Form I-918 Supplement A was filed. On April 6, 2012, the director
denied the Form I-918 Supplement A because the beneficiary did not meet the definition of a
qualifying family member at 8 C.F.R. § 214. 14(a)(10) because she was over 21 years of jage at the
time of filing.

On August 9, 2011, the petitioner filed a Form 1-918 Supplement A on behalf of the beneiiciary and

}

.The petitioner had previously filed a reQuest for interim relief in 2003, which was granted on August
13, 2004. The petitioner, however, did not file a request for interim relief for the beneficiary, and
she was never granted interim relief.

On appeal, counsel asserts that U.S. Citizenship and Immigration Services (USCIS) should look to
.the date on which the petitioner filed for interim status to determine the age of the benef1c1ary instead
of the date on which the petitioner filed the Form 1-918 Supplement A. '

'
!

Analysis

The relevant evidence submitted below fails to establish that the petitioner meets the definition of a
qualifying family member. The beneficiary does not qualify for relief as the child of the petitioner
because the relationship between the petitioner and the qualifying family member must exist|at the time
the Form 1-918 was filed, and must continue to exist at the time Form I-918 Supplement A is
adjudicated. 8 C.F.R. § 214.14(f)(4). The beneficiary turned 21 years of age on May 21, 2003, and
the Form 1-918 Supplement A was not filed until August 9, 2011. At the time of (filing, the
beneficiary was no longer a child as defined under section 101(b)(1) of the Act. Consequently, the
beneﬁciary cannot be classified as a qualifying family member at 8 C.F.R. § 214.14(a)(10) and we find
no error in the director’s decision denying the Form I-918 Supplemerit A. The statute and 1I'egulat10ns

permit no exception to the requirement that the beneficiary meet the definition of a qualifying family
 member and we lack authority to waive the requirements of the statute and the regulations. See
United States v. Nixon, 418 U.S. 683, 695-96 (1974) (holdlng that government ofﬁcxals are bound to
adhere to the governing statute and regulations).

L

On appeal, counsel contends that USCIS was incorrect when it looked at the date the petitioner filed
the Form 1-918 Supplement A on behalf of his daughter, and that the beneficiary’s age should have
been calculated based on the date on which the petitioner applied for interim relief. In sunport of his
argument, counsel cites the March 27, 2008 USCIS policy memorandum, New Class:ﬁcatzon for
Victims of Criminal Activity — Eligibility for “U” Nommngrant Status, which states that if a
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qualifying family member was under 21 years of age at;the time the request for interim relief was
filed, USCIS will continue to consider such family member as a qualifying family member, even if
he or she is over the age of 21 years at the time the Form 1-918 and Form 1-918 Supplement A are
filed. However, the memorandum explicitly states that this policy only applies to “qualifying family
members who were granted interim relief.” 2008 Memo at 1. (Emphasis added.) Here, the petitioner
never applied for interim relief for the beneficiary and she was never granted interim relief. As such,

the memorandum does not apply in this matter.

-

Conclusion

In these proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. § 214.14(c)(4), (f)(5). Here, that burden
has not been met as to the petitioner’s daughter’s cllglblllty for U-3 nonimmigrant status as a
qualifying famlly member (child).

ORDER: The appeal is dismissed. The Form I-918 Supplement A remains denied.

i
|



