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Oat~: NOV 2 1 2013 Office: VERMONT SERVICE CENTER 

IN RE: 

U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Se!Vice.s. 
Office of Administrative Appeals 
20 M.~achusetts Ave., N.W., MS 7090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

PETITION: Petition for U Nonimmigrant Classification as a Victim of a Qualifying Crime Pursuant 
to Section IOI(a)(l5)(U) of the Immigration and Nationality Act, 8 U.S.C. 
§ l101(a)(15)(U). 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

.Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish agency 
policy through non-precedent ()ecisions. If you believe the AAO incorrectly applied current law ot policy to 
your case ot if you seek to present new facts for consideration, you may file a motion to reconsider or a 
motion to reopen, respectively. ·Any motion must be tiled on a Notice of Appeal or Motion (Form 1-2908) 
within 33 days of the date of this decision. Plea$e review the Fonn I•290B instructionS at 
http://www.uscis.gov/forlils for the latest information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5. Do no_t file a motion directly with the AAO. . 
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www.uscis.gov 
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DISCUSSION: The Director, Vermont Service Center (the director), denied the immigrant visa 
petition and the matter is now before the Administrative Appeals Office (AAO) on appe~. The 
appeal will be dismissed. 

· The petitioner seeks nonimmigrant classification under section 10l(a)(l5)(U)(i) of the lm_migration 
and Nationality Act (the Act), 8 U.S.C. § 110l(a)(l5)(U)(i), as an alien victim ofcertain qualifying 
criminal activity. The director determined that the petitioner did, not establish that he was a. victim of 
qualifying criminal activity or that he has suffered substantial physical or mental abuse as a result of his 
victimization. On appeal, counsel submits a brief and a letter from the Oregon Department of Justice. 

Applicable Law 

An individ®l may qualify for U nonimmigrant classification as a victim of a qualifying crime unqer 
section 10l(a)(l5)(U)(i) of the Act if: · · 

(I) the alien has suffered substantial physical or mental abuse as a. result of having been a 
victim of criminal activity described iii clause (iii); 

(II) the alien ... possesses information concerning criminal activity described in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a Federal, 
State, or localla.w enforcement official, to a Federal, State, or local prosecutor, to a Federal 
or State judge, to the Service, or to other Federal; State, or local authoritie~ investigating or 
prosecuting criminal activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United States or 
occl.llTed in the United States (including in l11dian country and military installations) or 
-the territories and possessions of the United States[.] 

See also 8 C.F.R. § 214.14(b) (discussing eligibility criteria). Clause (iii) ofsection 10l(a)(l5)(U) of 
the Act lists qualifying criminal activity and states: 

the criminal activity referred to in this clause is that involving one or more of the following· or 
any similar activity in violation of Federal, State, or local criminal law: ... extortion; ... witness 
tampering; . ' .. or attempt, conspiracy, or soil citation to commit any of the above mentioned 
crimes[.] 

"The term 'any similar activity' refers to criminal offenses in which the nature and elements of the 
offenses are substantially similar to the statutorily enumerated list of criminal activities.;' 8 C.F._R. 
§ 214.14(a)(9}. 

The regulation at 8 C.F.R. § 214.14(a)(l4) defines a victim, in pertinent part, as= 
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Victim of qualifying criminal activity generally means an alien who has suffered direct and 
proximate harm as a result of the commission of qualifying criminal activity. 

The term "[p]hysical ot mental abuse means injury or harm to the victim's physical person, ot harm 
to or impairment of the emotional or psychological soundness of the victim." 8 C.F.R. 
§ 214.14(a)(8} In order to determine whether the abuse suffered rises to the level of substantial 
physical or mental abuse, U.S. Citizenship and Immigration Services (USCIS) will assess a number 
of factors, including but not limited to: 

The nature of the injury inflicted or suffered; the severity of the perpetrator's conduct; the 
severity of the harm suff~red; the duration of the infliction of the hartrt; and the extent to 
which there is permanent or serious harm to the appeanmce, health, or physical or mental 
soundness ofthe victim, including aggravation of pre-existing conditions, No single factor is 
a prerequisite to establish that the abuse suffered was substantial. Also, the existence of one 
or more qf the factors automatically does not cre~te a presumption Uta~ the abuse suffered 
wa.s substantiaL ... 

8 C.F.R. § 214.14(b)(l). 

the burden 9f proof is on the petitioner to demonstrate eligibility for U noninunigrant classification. 
8 C.F.R. § 214.14(c)(4). The AAO conducts appellate review on a de novo basis. See Solt(Jne v. 
DOJ, 381 FJd 143, 145 (3d Cir. 2004). All credible evidence relevant to the petition will be 
considered. Section 214(p)(4) of the Act; see .also 8 C.F.R. § 214.14(c)(4) (settin.g forth evidentiary 
st:mdards and burden of proof}. 

Facts and Procedural History 

The petitioner is a native and citizen of Mexico who entered the United States in February, 1994, 
without inspection, admission or· pa:role. The petitioner filed a Petition for lJ Noninurtigrant Status 
(Form I-918) on May 13, 201 L ·On March 8, 2012, the djrector issued a Request for Evidence 
(RFE) to provide the petitioner with an opportunity to submit additional evidence in support of his 
claim. The petitioner responded with additional evidence, which the dire<;tor found insuffi.cient to 
establish the petitioner's eligibility. The director detennirted that the petitioner did not establish tha:t 
he Was a Victim of qualifying criminal activity or that he had suffered substantial physical or mental 
abuse as a result of his victimi:nition. The petition was deni.ed ~cconfingly. On ~ppeal, counsel 
contends that the petitioner is eligible for U nonimmigrant classification because he was the victim of 
theft by extortion, which is the qualifying crime of extortion, and is subsmntially simil~ to witness 
tampering. Cooosel also claims that the direcbr erred in finding that the petitioner has not suffered 
substantial physical or mental abuse because he did not adequately address all the evidence submitted. 

Claimed Criminal Activity 

In his May 2, 2011 statement, the petitioner recounted that in 201 0 he paid a mail he thought Was an 
attorney to obt~in lawful permanent residency for the petitioner. The attorney and his interpreter 
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repeatedly asked· the. petitioner to pay them money, which the petitioner did, (Uld mi,s.le4 him about 
his immigration case. After the petitioner received deportation paperwork, the interpreter war11ed 
the petitioner not to report him or the attorney to law enforcement, or the attorney would have the 
petitioner deported and further harm the petitioner and his family. 

Analysis 

On appeal, ·the petitioner has established that he was the victim of a qualifying crime, but has not 
shown that he suffered substantial physical or mental abuse as a result. · · · 

· Qualifying Criminal Activity 

In support of his Form I-918 U petition, the petitioner submitted a Form I-918 Supplement' 13, U 
Nonimmigrant Status Certification (Form I-918 Supplement B), Signed by ofthe 

- (certifying official). The certifying official Hs.ted 
the criminal acts that the petitioner was the victim of, at Part 3.1, as extortion, Witness tampering, 
and Qther: ''theft." At Part 3.3, the 'certifying official listed the statutory citations of the crimes 
investigated or prosecuted as Oregon Revised Statutes (ORS) section 164.055 (theft in the. first 
degree), ORS section 164.057 (aggravated theft in the first degree), and ORS sectionl64.075 (theft 
by· e_xtortjon), At PliD 3.5, which provid;;;~:~ fbr a brief description of the criminal activity, the 
certifying official stated that the perpetrator extorted over $40,000 in fees front the petitioner and 
other victims by falsely representing himself as an immigration· attorney, and then threatened to have 
the petitioner deported if he reported the crime to law enforcement. 

Iri his denial decision, the director did not fully explain why ORS § 164.07 (theft by extortion) was 
not a qwliifying c.rime. Here, the certifying official stat~d that the petitioner was the victim of 
extortion, and listed ORS §164.075 as one of the crimes investigated or prosecuted. Under Oregon's 
crimin(lllaw, ORS § 164.075 is the only statute pen11lizing extortion. Accordingly, the petitioner has 
demonstrated that . he was the victim of extortion, a qualifying crime listed at subsection 
lO 1 ( a)(15)(U)(iii) of' the Act. The· director's determination to the contrary will be withdrawn. 

Because the petitioner has established that he was the victim of the qualifying criminal activity of 
extortion, we. do not reach the issue of whether He was also the victim of the-qualifying crime of· 
witness tampering. However, the record shows that the certifying official did not state that witness 
tampering or any similar activity w~s investigated or prosecuted. See 8 C.F .R. § 214.14( c )(2)(1) 
(requiring the certifying official to state that the petitioner has been the "victim of qualifying 
criminal activity that the certifying official's agency is investigating or prosecuting.''). · · · 

Substantial Physical or Mental Abuse 

· The petitioner has not, however, demonstrated that he suffered substantial physical ot mental abuse 
resulting from the extort~on. In his May 2, 2011 statement, the petitioner recounted his interaction-s 
with the individual posing as an attorney and his interpreter and noted that the ipterpreter threatened 
him with ciepoi'UltioJ1 a,nd harn1 to his family. On the Form 1-918 Supplement B, the certifying 
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official listed the known inJuries to the petitioner as "no known physical injuries." In her letter dated 
April 3, 2012, · · 
of Justice, stated that the petitioner was the victim of unauthoriz.ed practice of ihliiligtation law and 
that he was threatened with deportation and harm to his family. 

The- petitioner submitted a psychological evaluation from a licensed professional . 
_counselor, dated October 21, 2012. stated that as a result of notatio fraud, the petitioner 
has been suffering from sleep disturbances and is anxious. He noted that the petitioner has 
experienced panjc attacl<.s, ~nd thal he has gastritis and high blood pressure. reported 
that the petitioner appears hyper-vigilant and paranoid, and that he worries about his children's 

. I . . ... . . 

physical and mental health. He diagnosed the petitioner with Dysthymic Disorder (depression) and 
Generalized Anx_iety disorder. He also opined that the petitioner is at risk for developing Panic 
Disorder without Agorophobia. noted that the petitioner is aftaid of the attorney and 
what he will do to the petitioner and his family. 

On .appeal, counsel submits a second letter from: from the Oregon Department 
of Justice. repeats the information that was provided in her first letter, and also 
notes that as a result of the unauthorized practice of law, the petitioner has suffered financial losses 
~d significant emotional distress. She also states that in general, victims of notario fraud face the 
loss of large swn~ of money and possible deportation. -., 

While the record shows that the petitioner has been ciepressed and ll!IXiolJ.S, the preponderance of the 
evidence fails to establish that the petitioner ha_s suffered substantial physical or mental abuse as a 
result of the extortion. The petitioner himself and tbe certifying official do not describe any physical 
or · mental injuries .to the petitioner resulting from the extortion · · - · . · first letter 
does not mention anY inj\lries to the petitioner, anci although in her letter on appeal she states 
generally that the · petitioner has suffered significant emotional distress as a result of the not arlo 
fraud, she does not provide anY details or describe any abuse. Counsel asserts that the petitioner's 
gastritis and high blood pressure are the result of his victimization, but counsel submits no medical 
records ot other evidence to support that contention, and did not attribute the petitioner's 
gastritis or high blood pressure to the extortion. 

/ 

We do not minimize the impact of the events upon the petitioner; however, the preponderance of the 
evidence does not clemopstrate that the extortion caused the petitioner to suffer substantial physical 
or mental abuse.. On appeal, and counsel both refer to the financial loss the 
petitioner has suffered, anci counsel cites section lOl(b)(l) of the Act and 8 C.F.R. § 204.2(e)(1)(v) 
as evidence that USCIS recognizes both mental harm and financial loss as abuse. See 

letter dated April 19, 2013; Stief on Appeal at 12-13. Section 101 (b)( 1) of the Act and 8 
C.F.R. § 204.2(e)(l)(v) pertain to the definition of a "child" and the residence required to establish 
eligibility of a child of an abusive U.S. citizen or lawful permanent resident parent to self-petition for 
immigrant classification under section 204(a)(l)(A)(iv) and (a)(l)(B)(iii) of the Act. Those 
provisions do not apply to these proceedings. As stated in the U nonimmigrant regulation, 
"[p]hysical or mental ~bu,se me.ans injury or harm to the victim's physical person, or harm to or 
impainnent of the ertiotional or psychological soundness of the viCtim." 8 C.F.R. § 214.14(a)(8). 



(b)(6)

NON-PRECEDENT DECISION 

Page 6 

The relevant evidence does not demonstrate that the financial harm the petitioner suffered from the 
· extortion caused permanent or serious harm to his physical or mental soundness, or otherwise 
resulted in substantial physical or mental abuse pursuant to the regulation at 8 C.F.R. § 214.14(b)(l). 

In her brief, counsel asserts that th~ director overlooked evidence such as portions of the mental 
health evaluation, the Oregon Depammmt of Justice letter, and the petitioner's previous attorney's 
btief1 in his decision dated November 29, 2012. Although the director did not fully discuss each claim 
and piece of ~vidence , his oversight has not prejudiced the petitioner. The AAO has reviewed the 
counselor's assessment, the letters from the Oregon Department of Justice, current and prior counsel's 
claims and the other relevant evidence on appeal. As explained above, the preponderance of the 
relevant evidence does not show that the petitioner has suffered substantial physical or mental abuse as 
the result of his victimi?:ation under the f~ctors and stand~d explicated in the regulation at 8 C .F .R. 
§ 214.14(b)(l). Accordingly, the petitioner has not established that he is eligible for U 
nonimmigrant classification under sectionl0l(a)(15)(U)(i) of the Act. ( 

Conclusion 

In visa petition proceedings, it is the p~titioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, S US.C. § 1361; Matter ofOtiende, 26 18?N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: ·The appeal is dismissed. 

1 Counsel asserts that it was improper for the director to conclude that the petitioner's previous attorney's 
legal brief had no evidentiary value. See Brief on Appeal at 14-15. Although the director should have 
considered the petitioner's previous attorney's brief, the unsupported assertions of counsel do not constitute 
evidence. Matter of Ob(ligbenq, 19 I&N Dec. 533, 534 n.2 (BIA 1988); Ma.tter of Laureano, 19 I&N Dec. I , 3 
n.2 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980); 


