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DISCUSSION: The Director of the Vermont Service Center (the director), revoked approval of the
U nonimmigrant visa petition and the matter is now before the Administrative Appeals Office (AAO) on
appeal. The director’s decision will be withdrawn and the matter remanded for entry of a new decision.

The petitioner was granted nonimmigrant classification under section 101(a)(15)(U)(i) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(U)(i), as an alien victim of certain qualifying criminal
activity. The director revoked approval of the petitioner’s Form I-918, Petition for U Nonimmigrant Status
(Form 1-918 U petition) because the certifying agency withdrew the U Visa Certification Form. The
petitioner, through counsel, timely appealed. We review these proceedings de novo.

Applicable Law
Section 101(a)(15)(U) of the Act, provides, in pertinent part, for U nonimmigrant cléssiﬁcation to:

(i) subject to section 214(p), an alien who files a petition for status under this subparagraph, if the
Secretary of Homeland Security determines that --

O the alien has suffered substantial physical or mental abuse as a result of having been a
victim of criminal activity described in clause (iii);

(II)  the alien . . . possesses information concerning criminal activity described in clause (iii);

(IIT)  the alien . . . has been helpful, is being helpful, or is likely to be helpful to a Federal,
State, or local law enforcement official, to a Federal, State, or local prosecutor, to a
Federal or State judge, to the Service, or to other Federal, State, or local authorities
investigating or prosecuting criminal activity described in clause (iii); and

(IV)  the criminal activity described in clause (iii) violated the laws of the United States or
occurred in the United States (including in Indian country and military installations) or
the territories and possessions of the United States;

£

(iii) the criminal activity referred to in this clause is that involving one or more of the following or any
similar activity in violation of Federal, State, or local criminal law:. . . domestic violence; . . . or
attempt, conspiracy, or solicitation to commit any of the above mentioned crimes.]

Section 214(p) of the Act, 8 U.S.C. § 1184(p), further prescribes, in pertinent part:
(1) Petitioning Procedures for Section 101(a)(15)(U) Visas
The petition filed by an alien under section 101(a)(15)(U)(i) shall contain a certification from a Federal,

State, or local law enforcement official, prosecutor, judge, or other Federal, State, or local authority
investigating criminal activity described in section 101(a)(15)(U)(iii) . . . . This certification shall state
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that the alien “has been helpful, is being helpful, or is likely to be helpful” in the investigation or
prosecution of criminal activity described in section 101(a)(15)(U)(iii).

Pursuant to the regulations, the petitioner also must show that “since the initiation of cooperation, [she] has
not refused or failed to provide information and assistance reasonably requested.” 8 C.F.R. § 214.14(b)(3).
This regulatory provision “excludefes] from eligibility those alien victims who, after initiating cooperation,
refuse to provide continuing assistance when reasonably requested.” New Classification for Victims of
Criminal Activity; Eligibility for “U’ Nonimmigrant Status; Interim Rule, Supplementary Information, 72 Fed.
Reg. 53014, 53019 (Sept. 17, 2007).

Regarding the revocation of approved petitions for U nonimmigrant status, the regulation at 8 C.F.R.
§ 214.14(h) states, in pertinent part, the following:

(2) Revocation on notice.

(i) [U.S. Citizenship and Immigration Services (USCIS)] may revoke an approved petition
for U nonimmigrant status following a notice of intent to revoke. USCIS may revoke an
approved petition for U nonimmigrant status based on one or more of the following
Ieasons:

(A)The certifying official withdraws the U nonimmigrant status certification
referred to in 8 CFR 214.14(c)(2)(i) or disavows the contents in writing . . . .

(Emphasis added). In addition, the regulation at 8 C.F.R. § 214.14(c)(4), prescribes the evidentiary standards
and burden of proof in these proceedings:

The burden shall be on the petitioner to demonstrate eligibility for U-1 nonimmigrant status. The
petitioner may submit any credible evidence relating to his or her Form I-918 for consideration by
USCIS. USCIS shall conduct a de novo review of all evidence submitted in connection with Form
I-918 and may investigate any aspect of the petition. Evidence previously submitted for this or other
immigration benefit or relief may be used by USCIS in evaluating the eligibility of a petitioner for U-1
nonimmigrant status. However, USCIS will not be bound by its previous factual determinations.
USCIS will determine, in its sole discretion, the evidentiary value of previously or concurrently
submitted evidence, including Form [-918, Supplement B, “U Nonimmigrant Status Certification.”

Facts and Procedural History

The petitioner is a native and citizen of the Dominican Republic who claims to have entered the United
States on January 18, 2004 without inspection, admission or parole. In her affidavits, the petitioner stated
that in 2005, she met the man who perpetrated the domestic violence against her which forms the basis of
her Form I-918 U petition. The petitioner recounted that in December 2005, she was hospitalized and
suffered a miscarriage. Her boyfriend’s abuse escalated after the miscarriage as he accused her of having an
abortion and the petitioner became depressed and attempted suicide. In January 2006, her boyfriend
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violently attacked her by choking, punching and hitting her with a baseball bat. On January 30, 2006, a
neighbor called the police and the petitioner’s boyfriend was arrested. The police took photographs of the
petitioner’s injuries and she fully cooperated with the police detective’s investigation. On the same date, the
petitioner also met with a County, New York, Assistant District Attorney (ADA), and explained the
abuse she had endured throughout her relationship and signed a sworn statement regarding the details of the
January 30, 2006 incident. Nonetheless, a few days after her boyfriend’s arrest, he was released.

The petitioner recalled appearing before a criminal court judge in the at the request of the ADA and
the judge granted her a temporary order of protection against her boyfriend on January 30, 3006, which was
twice extended on February 28 and March 28, 2006. The petitioner agreed to answer any further questions
of the ADA and gave him her telephone number. The petitioner moved to a domestic violence shelter for
her safety, but was later hospitalized for depression. In March 2006, she found a job at a hair salon enabling
her to move out of the shelter. On April 26, 2006, the ADA signed a U Visa Certification Form attesting to
the petitioner’s helpfulness in the investigation and prosecution of her boyfriend for assault and harassment.
On July 24, 2006, the petitioner was granted interim relief based upon her prima facie eligibility for U
nonimmigrant status prior to the publication of the U nonimmigrant visa interim rule. For over a year after
her boyfriend was arrested, the petitioner recalled meeting with the ADA on a few occasions and frequently
speaking with the ADA’s office and police detectives, who came to speak with her on two occasions while
she was at work. The petitioner explained that she had no privacy at her job and it was difficult to
repeatedly discuss the details of the abuse while at work. In addition, the frequent telephone calls disrupted
her work, her boss threatened to fire her and the petitioner became overwhelmed with the fear of losing her
job, as she was pregnant at the time and already supporting herself and her young daughter.

During this time, her boyfriend continued to abuse and harass her and when he went to her home in
November 2006, she called the police, but he fled before they came and she accompanied the police around
the neighborhood searching for him. Two weeks later, her boyfriend was arrested again. On January 2,
2007, the County, New York Criminal Court granted the petitioner a temporary order of protection
against her boyfriend which was extended on February 6, 2007. The petitioner explained that around this
time, she asked the police detectives to stop calling her at work because it was jeopardizing her job and she
felt there was no progress in the prosecution over a year after her partner’s initial arrest. After speaking
with the ADA, a police detective told the petitioner that she could go to the ADA’s office and sign a paper
that would end the telephone calls. In March 2007, the petitioner went to the ADA’s office where an
assistant told her that if she signed the paper, the ADA and the police detectives would no longer contact
her. The petitioner explained that she signed the paper because she believed it would alleviate her stress
regarding her employment and she was not advised that it could negatively impact her immigration status.

The petitioner filed the instant Form 1-918 U petition and an Application for Advance Permission to Enter
as a Nonimmigrant (Form I-192) on April 11, 2008. The director approved the Form-918 U petition and
Form 1-192 on June 2, 2009. The petitioner later filed an Application to Adjust Status (Form [-485) with
which she submitted an affidavit explaining that she signed the letter at the ADA’s office because she felt
she needed to move past the abuse and had become exhausted from the pressures of repeatedly answering
questions about the domestic violence and the fear of losing her job. The petitioner had not heard from the
ADA for months and was unsure of the status of the prosecution since her boyfriend had moved to another
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state and she was concerned about the effect on her son if his father was incarcerated." Based on her
statements, the director issued a Notice of Intent to Revoke (NOIR) approval of the Form I-918 U petition
on February 22, 2011. When responding to the NOIR, the petitioner, through counsel, submitted a brief and
additional evidence. Subsequent to the issuance of the NOIR but before the revocation, the director
received a letter from the certifying agency withdrawing its U Visa Certification Form, but did not provide a
copy to the petitioner. The director ultimately revoked approval of the Form 1-918 U petition pursuant to
8 C.F.R. § 214.14(h), and on the same day, also revoked approval of the petitioner’s Form I-192 and denied
her adjustment application. The petitioner timely appealed the revocation of her Form I-918 U petition.

On October 22, 2013, we issued a notice of derogatory evidence and request for additional evidence to the
petitioner. We provided the petitioner with a redacted copy of the letter from the certifying agency
withdrawing its U Visa Certification Form based on the petitioner’s failure to continue to cooperate with its
office. We also requested evidence regarding the reasonableness of the certifying agency’s requests for
assistance. The petitioner, through counsel, submitted a brief, statements, and copies of documents already
included in the record.

The Petitioner Remains Statutorily Eligible for U Nonimmigrant Status

De novo review of the record, as supplemented on appeal, demonstrates that the approval of the petitioner’s
Form I-918 U petition was revoked in error. As explained below, the record shows that the petitioner was
helpful in the investigation for over a year and the repeated requests from the ADA became unreasonable.

The record clearly demonstrates the petitioner’s helpfulness to the New York City Police Department and the

DA’s Office for over a year. The record contains the April 26, 2006 U Visa Certification Form, which
was signed by ADA Office of the District Attorney, County, New York, attesting to the
petitioner’s helpfulness in the investigation and/or prosecution of the domestic violence, assault and harassment
of her boyfriend. The record also contains: the January 30, 2006 police report documenting the petitioner’s
injuries and statements to the police regarding her boyfriend’s violent assault; the petitioner’s January 30, 2006
signed sworn statement detailing the assault and her injuries that was submitted to the criminal court; six
criminal and civil orders of protection granted the petitioner against her boyfriend; and medical records of the
petitioner’s hospitalizations.

The petitioner’s boyfriend was arrested and charged with assault and harassment in the second degree, but on
March 7, 2007, the criminal case against the petitioner’s boyfriend was dismissed. On May 23, 2012, ADA
Chief of the Domestic Violence Bureau of the DA’s Office, submitted a letter to

USCIS, withdrawing the U Visa Certification submitted on the petitioner’s behalf. In this letter, ADA
stated that the petitioner had been cooperating in the prosecution of an ongoing case that was based

upon the petitioner’s allegations that her boyfriend had assaulted her on two separate occasions, and that the
petitioner met with an assistant district attorney and indicated that she would no longer cooperate with the

! Every U adjustment applicant must submit evidence to demonstrate whether, after being granted U classification, the certifying
agency requested any assistance in the investigation or prosecution of qualifying criminal activity and what response(s) the
applicant provided to any such request(s). See 8 C.F.R. § 245.24(e).
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DA’s Office. The petitioner then went to court and spoke to another assistant district attorney and
“reiterated her intention not to cooperate.” ADA explained that her office made several subsequent
attempts to contact the petitioner to regain her cooperation, but those attempts failed, which resulted in the
criminal case against the petitioner’s boyfriend being dismissed.

In the revocation decision, the director stated that the petitioner’s U status was being revoked because the
certifying agency withdrew its certification, and the petitioner did not demonstrate her continuing assistance in
the prosecution of her abuser. On appeal, counsel asserts, in pertinent part, that the petitioner established her
helpfulness to the DA’s Office for over a year after her abuser’s arrest and there is no evidence that
the DA’s Office reasonably requested further information or assistance from the petitioner. Counsel
claims that because revocation is discretionary, not mandatory, in this situation, USCIS should favorably
exercise discretion given the petitioner’s circumstances and the unreasonableness of the DA’s
Office’s over one-year delay in the prosecution and nearly six-year delay in their revocation of their initial
certification.

In her affidavit, dated September 24, 2009, submitted with her Form 1-485, the petitioner stated that she
cooperated with local law enforcement agencies “as best [she] could.” According to the petitioner, although

she provided information to the DA’s Office and the police department about her boyfriend’s abusive
behavior, she found re-living the experiences difficult when asked by law enforcement officials to discuss
the qualifying criminal activity. She asserted that telephone conversations with the DA’s Office

would “go on for what seemed like hours at a time,” and would occur on a daily basis, and sometimes
multiple times each day. The petitioner stated that the phone calls were disruptive to her work at the hair
salon and her employer was telling her that she was spending too much time on the telephone. The
petitioner recounted that the ADA informed her that the charges against her boyfriend would be dropped if
the petitioner did not continue responding to the ADA’s questions.

The petitioner stated that she became so emotionally exhausted from the pressures put on her by the ADA
and her boss, as well as the stress associated with prosecuting her boyfriend that she decided to seek mental
health counseling. Ultimately, the petitioner decided to cease cooperating in the prosecution of the
qualifying criminal activity for the following reasons:

[1] knew that the District Attorney had all of the information I could provide, including photos of my
bruises and I felt there was no more I could do. I started to question whether the prosecution was
worth it . . . . I needed to keep my current job and my tranquility for the sake of my mental health
and my family. I felt that under the circumstances, I needed to take these steps to move past the
abuse.

In her affidavit, dated September 15, 2010, submitted in response to the U nonimmigrant status NOIR, the
petitioner again described the numerous phone calls she received from the DA’s Office and the stress
and nervousness she felt over possibly losing her job as a single mother of two children. The petitioner
stated that she believed that the ADA had no concern for her or her family and that ultimately, “[she] felt
[she] had to do what [she] thought was best for [her] family at that time and that [she] had been left no
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recourse but to sign the letter provided by the ADA” that asked the DA’s Office to not prosecute the
crime perpetrated by her boyfriend.
Dr. , the petitioner’s psychiatrist since 2010, provides an affidavit on appeal in which he states

that the petitioner suffers from depression and anxiety that interfere with her ability to cope with stress. Dr.

states that the petitioner reported to him that she was becoming distressed about “the police and
others calling frequently and making demands of her that she found unbearable.” Dr. provides that
the petitioner informed him that her employer threatened to fire her, which contributed to a deteriorating
relationship between the two of them, and that the petitioner became overwhelmed about the possibility of
losing her job and not being able to support her family because the DA’s Office would not
accommodate her requests to limit the number of phone calls that she received at work.

Ms. _ -, the Parent Coordinator at the _ and friend of the
petitioner, also submits an affidavit on appeal and provides that the petitioner felt that the DA’s
Office and police department were making unreasonable demands of her and she feared she would lose her
job. Ms. states further that the petitioner revealed to her in 2006 that she was pregnant and
that she was stressed about being a single mother, worrying about how to make ends meet, and that “the
police and others were continuing to harass her with what [the petitioner] described as their never-ending
phone calls and visits.” According to Ms. when the petitioner asked the DA’s Office
to limit its phone calls, the ADA told her to come to the office and sign some papers to stop the phone calls
and appointments. Ms. asserts her belief that the petitioner tried as best she could to
cooperate with the police and the DA’s office, but they were “not sympathetic to what [the petitioner]
was dealing with.” :

On appeal and in response to our request for additional evidence, counsel resubmits two affidavits from the
Co-Director of the non-profit organization in New York City that initially referred the petitioner’s case to
counsel’s office. The Co-Director states, in part, that in her experience working with the District Attorneys’
Offices of the five boroughs of New York City, the District Attorney’s Office “engages in a pattern
of practices which make it difficult for victims to cooperate with the investigation or prosecution of criminal
cases.” The Co-Director opines that the petitioner “was reasonable in her actions to protect herself from the
unreasonable inquiries from the District Attorney’s Office.” Counsel also submits an article entitled

” published in the on April which discusses
excessive delays in prosecutions by the District Attorney’s Office and the disposition of cases in the
criminal courts. Additionally, the record contains a Sentember 2007 report bv entitled

¢

The revocation of an approved petition for U nonimmigrant status based upon a withdrawal of a law
enforcement certification is not mandatory, but discretionary. 8 C.F.R. § 214.14(h)(2)(i). In the May 23,
2012 letter withdrawing the law enforcement certification, ADA affirms that the petitioner was
initially helpful in the investigation and prosecution of the petitioner’s boyfriend but asserts that her office is
withdrawing its law enforcement certification that it signed six years earlier because “[t]he criminal case
had to be dismissed because it could not be prosecuted without [the petitioner’s] cooperation.”
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U nonimmigrant classification is based upon cooperation between a victim and a certifying agency
investigating or prosecuting qualifying criminal activity, and requires a victim’s ongoing assistance through
the U adjustment of status phase if such assistance is “reasonably requested.” 8 C.F.R. §§ 214.14(b)(3);
245.24(b)(5),(e). Here, the evidence in the record establishes the petitioner’s helpfulness in the
investigation and initial prosecution of her boyfriend’s qualifying criminal behavior, and that the petitioner’s
continued cooperation in the prosecution of her boyfriend was not reasonably requested by the DA’s
Office.

It is evident from the petitioner’s credible statements and the testimony from others that the petitioner felt
harassed, stressed and pressured by the certifying agency not only to repeatedly detail her boyfriend’s
criminally abusive conduct against her, but also to respond to numerous telephone calls and requests for
information. According to her psychiatrist, the petitioner suffers from depression and anxiety that interfere
with her ability to cope with stress, and medical records indicate at least one suicide attempt by the
petitioner prior to 2010, as well as ongoing mental health issues that require prescription medication and
regular psychotherapy sessions. While ADA asserts in her May 2012 letter that the criminal
complaint against the petitioner’s boyfriend “had to be dismissed because it could not be prosecuted without
[the petitioner’s] cooperation,” we note that New York State law does not require the consent of a victim in
order to prosecute a crime; only as a matter of policy does the DA’s Office require a victim’s
participation.”  ADA | also did not explain why the prosecution could not proceed without the
petitioner’s continued participation, as the DA’s Office already had the police report,
contemporaneous photographs of the petitioner’s injuries, and the criminal court granted the petitioner
multiple temporary orders of protection based on her sworn statement to the ADA. As the petitioner
credibly explained, she repeatedly told the police detectives and the ADA the details of the January 30, 2006
incident and had no additional information that she could have provided. Given the petitioner’s initial and
continued assistance in the detection and investigation of the domestic violence perpetrated against her for
over a year after her abuser’s initial arrest and the adverse effects on the petitioner’s mental health and
employment, the DA’s Office’s requests for the petitioner’s continued participation in the
prosecution of her boyfriend were unreasonable.

The preponderance of the evidence shows that the petitioner was helpful to the DA’s Office for over
a year in the investigation of the domestic violence, assault and harassment inflicted by her abuser. Despite
her withdrawal, ADA confirmed that the petitioner had been helpful to the investigation and initial
prosecution of the qualifying criminal activity. The police report, temporary orders of protection, and
medical records further document the petitioner’s cooperation with the police and the DA’s Office.
The petitioner’s credible affidavits, those of her psychiatrist, friend and former counsel, as well as the
reports regarding the proscecutorial practices of the DA’s Office also show that their ongoing
requests were unreasonable. Accordingly, the petitioner has satisfied the helpfulness requirement at
sections 101(a)(15)(U)())(III) and 214(p)(1) of the Act as explicated in the regulation at 8 C.F.R.
§ 214.14(b)(3). Consequently, the petitioner remains statutorily eligible for U nonimmigrant classification
and the director’s contrary decision shall be withdrawn.

% See the submitted on appeal.
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The Petitioner’s Inadmissibility

The director’s decision to revoke approval of the petitioner’s U nonimmigrant status also automatically
revoked approval of her Application for Advance Permission to Enter as a Nonimmigrant (Form I-192)
requesting a waiver of her inadmissiblity. See 8 C.F.R. § 214.14(h)(4). Unlike the revocation of an
approved Form 1-918 U petition, we have no jurisdiction to review the director’s decision to revoke
approval of the Form 1-192. See 8 C.F.R. § 212.17(b)(3). Accordingly, we must remand the record for the
director to reconsider the Form I-192 and enter a new decision into the record on the Form I-918 U petition.”

Conclusion

The petitioner remains statutorily eligible for U nonimmigrant classification; however, the approval of her
Form I-192 remains revoked. For this reason, we remand the Form [-918 U petition to the director to
reconsider the petitioner’s Form I-192 and enter a new decision into the record on the petitioner’s eligibility
for U nonimmigrant status. The petitioner bears the burden of proof to establish her eligibility for U
nonimmigrant status. Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. § 214.14(c)(4).

ORDER: The director’s decision, dated February 26, 2013, is withdrawn and the matter remanded for
entry of a new decision, which if adverse to the petitioner shall be certified to the AAO for
review.

? Subsequent to the approval of the Form I-192 in May 2009, the petitioner pled guilty to and was convicted of
disorderly conduct in the State of New York on December 5, 2012. In connection with the petitioner’s adjustment
application, counsel submitted evidence of the conviction and disposition of the crime and asserted that it does not
render the petitioner inadmissible.



