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DISCUSSION: The Director, Vermont Service Center (the director), denied the U nonimmigrant visa
petition and the Administrative Appeals Office (AAO) dismissed the subsequent appeal. The matter is again
before the AAO on motion to reopen. The motion will be granted. The appeal will remain dismissed and
the underlying petition will remain denied.

The petitioner seeks nonimmigrant classification under section 101(a)(15)(U) of the Immigration and
Nationality Act (the Act), as an alien victim of certain qualifying criminal activity. On November 5, 2012,
the director denied the Form 1-918, Petition for U Nonimmigrant Status (Form 1-918 U petition). In his
decision on the Form 1-918 U petition, the director stated that the petitioner did not establish she had
suffered substantial physical or mental abuse as the result of the qualifying criminal activity. The petitioner,
through counsel, timely filed an appeal with the AAO. The appeal was dismissed as the petitioner did not
establish that she suffered substantial physical or mental abuse as the result of her victimization. In
addition, the AAO noted that the petitioner is inadmissible to the United States and her Form 1-192,
Application for Advance Permission to Enter as a Nonimmigrant, was denied. The petitioner, through
counsel, timely filed the instant motion with the AAO.

The petitioner has met the requirements for a motion to reopen at 8 C.F.R. § 103.5(a). On motion, the
petitioner, through counsel, asserts that the petitioner suffered substantial mental abuse as a result of her
victimization as shown by her recent diagnosis of a mental health condition. In support of his claim,
counsel submits a psychological evaluation for the petitioner that was previously unobtainable. As the
petitioner, through counsel, has submitted documentary evidence to support her new claim, the motion to
reopen will be granted.

Applicable Law
Section 101(a)(15)(U) of the Act, provides, in pertinent part, for U nonimmigrant classification to:

(i) subject to section 214(p), an alien who files a petition for status under this subparagraph, if the
Secretary of Homeland Security determines that --

@ the alien has suffered substantial physical or mental abuse as a result of having been a
victim of criminal activity described in clause (iii);

(I)  the alien. . . possesses information concerning criminal activity described in clause (iii);

(III)  the alien . . . has been helpful, is being helpful, or is likely to be helpful to a Federal,
State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or
State judge, to the Service, or to other Federal, State, or local authorities investigating or
prosecuting criminal activity described in clause (iii); and

(IV)  the criminal activity described in clause (iii) violated the laws of the United States or
occurred in the United States (including in Indian country and military installations) or the
territories and possessions of the United States;
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(iii) the criminal activity referred to in this clause is that involving one or more of the following or any
- similar activity in violation of Federal, State, or local criminal law: . . . witness tampering; . . . Or
attempt, conspiracy, or solicitation to commit any of the above mentioned crimes.

The term “[p]lhysical or mental abuse means injury or harm to the victim’s physical person, or harm to or
impairment of the emotional or psychological soundness of the victim.” 8 C.F.R. § 214.14(a)(8). In order
to determine whether the abuse suffered rises to the level of substantial physical or mental abuse, United
States Citizenship and Immigration Services (USCIS) will assess a number of factors, including but not
limited to:

The nature of the injury inflicted or suffered; the severity of the perpetrator’s conduct; the severity of
the harm suffered; the duration of the infliction of the harm; and the extent to which there is
permanent or serious harm to the appearance, health, or physical or mental soundness of the victim,
including aggravation of pre-existing conditions. No single factor is a prerequisite to establish that
the abuse suffered was substantial. Also, the existence of one or more of the factors automatically
does not create a presumption that the abuse suffered was substantial. A series of acts taken together
may be considered to constitute substantial physical or mental abuse even where no single act alone
rises to that level[.] !

8 C.F.R. § 214.14(b)(1).

In addition, the regulation at 8 C.F.R. § 214.14(c)(4), prescribes the evidentiary standards and burden of proof
in these proceedings:

The burden shall be on the petitioner to demonstrate eligibility for U-1 nonimmigrant status. The
petitioner may submit any credible evidence relating to his or her Form I-918 for consideration by
USCIS. USCIS shall conduct a de novo review of all evidence submitted in connection with Form
1-918 and may investigate any aspect of the petition. Evidence previously submitted for this or other
immigration benefit or relief may be used by USCIS in evaluating the eligibility of a petitioner for U-1
nonimmigrant status. However, USCIS will not be bound by its previous factual determinations.
USCIS will determine, in its sole discretion, the evidentiary value of previously or concurrently
submitted evidence, including Form 1-918, Supplement B, “U Nonimmigrant Status Certification.”

Facts and Procedural History

The petitioner is a native and citizen of Mexico who claims to have entered the United States in June 2009
without admission, inspection or parole. With her Form 1-918 U petition, the petitioner submitted a Form
I-918 Supplement B, U Nonimmigrant Status Certification (Form 1-918 Supplement B), on which a New
York State Department of Labor (DOL) official certified that the petitioner was the victim of witness
tampering under New York Penal Law, a qualifying crime. The certifying official attested to the
petitioner’s possession of information regarding the crime and her helpfulness in the law enforcement
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agency’s investigation of the offense. The director denied the petition for failure to establish that the
petitioner suffered substantial physical or mental abuse as a result of her victimization and the AAO
dismissed the petitioner’s subsequent appeal on July 29, 2013.

Substantial Physical or Mental Abuse

In her August 30, 2011 affidavit, the petitioner recounted that she suffered exploitative work conditions
under her former employer; she was told to lie to the DOL officials regarding her work hours, wages, and
age; and she was threatened to be fired if she did not comply. The petitioner claimed that because she was
young, she was “too frightened” to stand up to her former employer. In her affidavit dated June 25, 2012,
the petitioner explained that she lied to the DOL officials because she did not want to lose her income which
helped support her mother and siblings in Mexico. She stated that being told to lie or lose her job caused
her to experience nervousness, anxiety and distress. She noted that her experience with her former
employer caused her to relive the trauma she experienced from her abusive father. According to the
petitioner “things are better” for her since she stopped working for her former employer, but she still
experiences fear and panic about being deported or victimized again.

In a psychological evaluation dated August 21, 2013 and submitted on motion, Dr. a
licensed clinical psychologist, diagnoses the petitioner with post-traumatic stress disorder (PTSD), and notes
that she is suffering from high levels of sadness and anxiety. Dr. notes that the petitioner “lives in a
state of constant fright,” she feels helpless, and has difficulties living a “satisfying life.” She reports that as
a child, the petitioner suffered physical and verbal abuse from her father and she was the victim of
attempted rape on two separate occasions in Mexico. Dr. indicates that although the petitioner had
traumatic experiences as a child, the traumatic experiences at her former employer’s place of business made
her even more “fragile psychologically” and recommends that the petitioner receive psychotherapy.
Regarding the petitioner’s present circumstances, Dr. indicates that the petitioner is currently a mother
to an infant son, working in a laundry where she washes, dries and fold clothes.

The preponderance of the evidence submitted below and on motion fails to establish that the petitioner has
suffered substantial mental abuse as a result of her being a victim of witness tampering. Dr.
evaluation primarily focuses on childhood experiences and events at the petitioner’s former place of
employment unrelated to the qualifying criminal activity, witness tampering. Although Dr. diagnoses
the petitioner with PTSD, she does not directly attribute this condition to the certified criminal activity.
Additionally, a review of the evaluation does not reveal that Dr. and the petitioner discussed the act of
witness tampering (e.g., being told to lie to Department of Labor officials and being forced to sign
documents with incorrect information regarding her hours, pay and age) in a meaningful way to demonstrate
how the certified criminal activity impacted the petitioner.

While we do not minimize the harm the petitioner has suffered as a result of her victimization or question
the expertise of Dr. the preponderance of the relevant evidence does not establish that the criminal
activity of witness tampering resulted in permanent and serious harm to the petitioner’s appearance, health
or physical or mental soundness under the standard and criteria prescribed by the regulation at 8 C.F.R.
§ 214.14(b)(1). Accordingly, the petitioner has not satisfied subsection 101(a)(15)(U)(1)(I) of the Act.
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Conclusion

The petitioner has not demonstrated that as a result of her victimization, she suffered substantial mental abuse
under the standard and factors described in the regulation at 8 C.F.R. § 214.14(b)(1). Accordingly, the
petitioner is ineligible for U nonimmigrant status under section 101(a)(15)(U)(i)(I) of the Act and her
petition must remain denied.

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration benefit
sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128 (BIA 2013).

Here, that burden has not been met.

ORDER: The motion is granted. The appeal remains dismissed and the petition remains denied.



