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DISCUSSION: The Director, Vermont Service Center (the director), denied the U nonimmigrant visa
petition and the matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed. The petition will remain denied.

The petitioner seeks nonimmigrant classification under section 101(a)(15)(U)(i) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(U)(i), as an alien victim of certain qualifying
criminal activity.

The director denied the petition because the petitioner did not submit a properly executed Form 1-918
Supplement B, U Nonimmigrant Status Certification (Form I-918 Supplement B) at the time of filing
the nonimmigrant U petition (Form [-918 U petition). On appeal, the petitioner requests reopening of
the denial of the petition and submits a properly executed Form 1-918 Supplement B.

Applicable Law

Section 101(a)(15)(U) of the Act, 8 US.C. § 1101(a)(15)(U), provides U nonimmigrant classification
to alien victims of certain qualifying criminal activity and their qualifying family members. Section
214(p)(1) of the Act, 8 U.S.C. § 1184(p)(1), states:

The petition filed by an alien under section 101(a)(15)(U)(i) shall contain a certification from
a Federal, State, or local law enforcement official, prosecutor, judge, or other Federal, State,
or local authority investigating criminal activity described in section 101(a)(15)(U)(iii). This
certification may also be provided by an official of the Service whose ability to provide such
certification is not limited to information concerning immigration violations.  This
certification shall state that the alien “has been helpful, is being helpful, or is likely to be

helpful” in the investigation or prosecution of criminal activity described in section
101(a)(15)(U)(iii).

Regarding the appllcatlon procedures for U nonimmigrant classification, the regulation at 8 C. F R.
§ 214.14(c) states, in pertinent part:

(2) Initial evidence. Form 1-918 must include the following initial evidence:

(i) Form I-918, Supplement B, “U Nonimmigrant Status Certification,” signed by a

certifying official within the six months immediately preceding the filing of Form
1-918[.]

We conduct appellate review on a de novo basis. The burden of proof is on the petitioner to
demonstrate eligibility for U nonimmigrant classification, and U.S. Citizenship and Immigration
Services (USCIS) will determine, in its sole discretion, the evidentiary value of previously or
concurrently submitted evidence, including the Form I-918 Supplement B. 8 C.F.R. § 214.14(c)(4).
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All credible evidence relevant to the petition will be considered. Section 214(p)(4) of the Act; see also
8 C.F.R. § 214.14(c)(4) (setting forth evidentiary standards and burden of proof).

Facts and Procedural History

The petitioner is a native and citizen of Mexico who claims to have entered the United States in
November 2002 without inspection, admission, or parole. On May 6, 2011, the petitioner was the
victim of a crime for which the perpetrator was convicted of aggravated burglary and attempted rape.
The petitioner filed the instant Form I-918 U petition on July 9, 2012, without including a Form 1-918
Supplement B. The director denied the Form 1-918 U petition for the failure to submit a Form 1-918
Supplement B. The petitioner filed a timely appeal, including with her submission a properly executed
Form I-918 Supplement B.

Analysis

The relevant evidence submitted below and on appeal fails to establish that the petitioner is eligible
for U nonimmigrant status. The assertions of the petitioner and counsel on appeal do not overcome
the ground for the director’s denial. The appeal will be dismissed.

On appeal, counsel asserts that he mistakenly omitted the Form 1-918 Supplement B when he filed the
Form I-918 U petition on the petitioner’s behalf. Counsel contends that the petitioner should not be
held responsible for counsel’s error. He also states that he expected to submit the Form I-918
Supplement B in response to a Request for Evidence (RFE) from the director, but that the director
denied the Form I-918 U petition without first issuing an RFE.

The submission of a Form 1-918 Supplement B is required by statute at section 214(p)(1) of the Act
(“The petition filed by an alien under section 101(a)(15)(U)(i) shall contain a certification . .. .”). As
provided by the regulation at 8 C.F.R. § 214.14(c)(2)(i), a Form 1-918 U petition “must include” as
initial evidence a Form 1-918 Supplement B “signed by a certifying official within the six months
immediately preceding the filing of Form 1-918.” The petitioner did not file her Form I-918 U
petition with the required initial evidence.

Although counsel claims that the petitioner should not be held responsible for counsel’s failure to
file the Form 1-918 U petition without the required certification, we lack authority to waive the
requirements of the statute, as implemented by the regulations. See United States v. Nixon, 418 U.S.
683, 695-96 (1974) (stating that as long as regulations remain in force, they are binding on
government officials). Additionally, although counsel contends that the omission was his fault,
neither counsel nor petitioner asserts that the failure to include required initial evidence with the
Form 1-918 U petition meets the requirements of an ineffective assistance of counsel claim under
Matter of Lozada, 19 1&N Dec. 637 (BIA 1988), aff’d, 857 F.2d 10 (1st Cir. 1988). Therefore, while
counsel takes responsibility for his error in a letter filed on appeal, the petitioner has not properly
articulated a claim for ineffective assistance of counsel in this case.
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The director also did not err by denying the petition without first issuing an RFE. Neither the statute
nor the regulations governing the U nonimmigrant classification require the issuance of an RFE
where eligibility has not been established at the time a petition is filed. According to the regulation
at 8 C.FR. § 103.2(b)(8)(ii), “[i]f all required initial evidence is not submitted with the benefit
request or does not demonstrate eligibility, USCIS in its discretion may deny the benefit request for
lack of initial evidence or for ineligibility . . . .” The director properly exercised his discretion and
denied the Form 1-918 U petition without first issuing an RFE because the petitioner failed to submit
required initial evidence.

Accordingly, the petitioner’s filing of a properly executed Form [-918 Supplement B on appeal fails
to conform to the regulatory requirements listed at 8 C.F.R. § 214.14(c)(2)(i) for required initial
evidence. Therefore, she has failed to establish her eligibility for U nonimmigrant classification under
section 101(a)(15)(U)(i) of the Act.

Conclusion

The petitioner did not comply with the regulation at 8 C.F.R. § 214.14(c)(2)(i) regarding the
submission of initial evidence at the time she filed her Form 1-918 U petition as required.

Accordingly, the petitioner is ineligible for nonimmigrant classification pursuant to section
101(a)(15)(U)(i) of the Act and her petition must remain denied.

As in all visa petition proceedings, the petitioner bears the burden of proving her eligibility for U
nonimmigrant status. Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. § 214.14(c)(4); Matter of
Otiende, 26 1&N Dec. 127, 128 (BIA 2013); Matter of Chawathe, 25 I1&N Dec. 369 (AAO 2010).
Here, the petitioner has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed. The petition remains denied.



