
MATTER OF M-J- · 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: APR. 15, 2016 

MOTION ON ADMINISTRATIVE APPEALS OFFICE DECISION 

PETITION: FORM I-918 SUPPLEMENT A, PETITION FOR QUALIFYING FAMILY 
MEMBER OF U-1 RECIPIENT 

The Petitioner, who is a "U-1" nonimmigrant, seeks classification of the Derivative as a qualifying 
family member of a person granted U-1 status. See Immigration and Nationality Act (the Act) 
§ 101(a)(15)(U)(ii), 8 U.S.C. § 1101(a)(15)(U)(ii). The U classification affords nonimmigrant status 
to victims of certain crimes who assist authorities investigating or prosecuting the criminal activity, 
and affords derivative status for qualifying family me111bers. 

The Director, Vermont Service Center, denied the petition. The Director concluded that the 
Derivative was not a qualifying family member of the Petitioner's because he was previously 
married and the Petitioner did not present evidence of the termination of that marriage. We 
dismissed a subs.equent appeal. 

The matter is now before us on a motion to reopen and reconsider. On motion, the Petitioner claims 
that the Derivative meets the definition of a qualifying family member and submits a brief and 
additional evidence, as well as evidence in response to a request for evidence (RFE) we issued. 

Upon review, we will deny the motions. 

I. APPLICABLE LAW 

Section 1 01 (a)( 15)(U) of the Act provides for U nonimn1igrant classification to alien victims of certain 
criminal activity who assist government officials in investigating or prosecuting such criminal activity, 
as well as the victims' qualifying family members. For an alien victim of certain criminal activity who 
is 21 years of age or older, section 101(a)(15)(U)(ii)(II) of the Act defines a qualifying family member 
as the victim's spouse and children. See also section 214(p)(7) of the Act. 

A motion to reopen must state the new facts to be provided and be supported by affidavits or other 
documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must: (1) state the reasons 
for reconsideration and be supported by any pertinent precedent decisions to establish that the 
decision was based on an incorrect application of law or U.S. Citizenship and Immigration Services 
(USCIS) policy; and (2) establish that the decision was incorrect based on the evidence of record at 
the time ofthe initial decision. 8 C.F.R. § 103.5(a)(3). 
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The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010). A petitioner may submit any 
evidence for us to consider; however, we determine, in our sole discretion, the credibility of and the 
weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4) . 

. II. RELEVANT FACTS AND PROCEDURAL HISTORY 

The Derivative was listed as a derivative spouse on a Form I-589, Application for Asylum and for 
Withholding of Deportation/ filed by M-R-2 in 1998. On 2012, the Derivative married 
the Petitioner in California and indicated on their marriage certificate that he had not been previously 
married. Subsequently, the Petitioner filed a Form I-918 U petition for herself and concurrently filed 
a Form I-918 Supplement A on behalf of the Derivative. 'f.he Petitioner's Form I-918 U petition was 
approved but the Director denied the Form I-918 Supplement A because the Petitioner did not 
submit evidence that the Derivative's prior marriage to M-R- was terminated prior to his marriage to 
the Petitioner and, accordingly, the Derivative could not be classified as a qualifying family member 
of a U -1 nonimmigrant. 

On appeal, the Petitioner submitted a statement from the Derivative, in which he claimed that he was 
never married prior to his current marriage to the Petitioner and that he does not know anyone by the 
name of M-R-. We dismissed the appeal and the Petitioner filed these motions, claiming that the 
Derivative was not married toM-R-on the date cited in our decision on appeal. Because we cited an 
incorrect date for the Derivative's and M-R-'s marriage in our decision onappeal, we accordingly 
issued an RFE as to whether the Derivative and M-R- were married on the date specified on the 
Form I-589, which is 1988. The Petitioner timely responded with additional evidence. 

III. ANALYSIS r 

In response to the RFE, the Petitioner submits the following additional documents in an effort to 
establish that the Derivative did not marry M-R- on 1988: a statementfrom the Derivative; a 
letter from a letter from and a birth 
certificate for M-M-R-P-, who is allegedly M-R-.3 

The Derivative states that his marriage to the Petitioner is his first and only marriage, and he was not 
previously married in the United States or any other country. He indicates that it was not possible 

1 This was the title for the Form 1-589 when filed; the current title of the Form 1-589 is "Application for Asylum and for 
Withholding of Removal." 
2 We provide the initials of individual names throughout this decision to protect identities. 
3 With the initial filing of the motion, the Petitioner submitted evidence pertaining to whether the Derivative married M
R- on 1998, which is the incorrect date cited in our decision on appeal. Because our prior decision erred by citing 
an incorrect date for the marriage, we will not discuss only the evidence that the Petitioner submits in response to our 
RFE. 
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for him to have married M-R- on 1988, in Guatemala because he was living in Mexico at the 
time. The Derivative provides his address in Mexico on 1988, and claims that, at that time, 
he lived and worked with two brothers named The 
Derivative also declares that he has never traveled to Guatemala and he does not know anyone 
named M-R-. 

Although the Derivative asserts in this statement, as he did in his statements submitted on appeal and 
on motion, that he was not married to M-R-, he is listed as the spouse of M- R-on the Form I-589 
she filed in 1998, and the Derivative signed a Form G-325A, Biographic Information, dated May 11, 
1998, listing M-R- as his spouse. In addition, he filed on several occasions a Form I-765, 
Application for Employment Authorization, based on his status as a derivative on the Form I-589 
filed by M-R~. The personal statement from the Derivative, therefore, d()es not establish his 
eligibility to be classified as the Petitioner's qualifying family member. 

In his letter, confirms that the Derivative lived and worked with him in Mexico 
from 1985 until January 1990 and he assures that the Derivative was in Mexico on 1988. 

indicates that he worked with the Derivative from Monday to Saturday. While 
assures that the Derivative was in Mexico on the date when he married M-R- in Guatemala, he does 
not indicate the basis for his assurance, other than that the Derivative lived and worked in Mexico 
during that general period of time. assurance is based on his recollection of events 
nearly 28 years ago and he does not provide any evidence demonstrating that the Derivative was 
living and working with him on the exact date at issue here. For those reasons, the letter from 

does not establish the Derivative's eligibility to be classified as the Petitioner's qualifying 
family member. 

indicates in his letter that he is an attorney and notary in 
Guatemala and that he was hired by the Derivative to verify a marriage between the Derivative and 
M-R- in the National Civil Registry of Persons in Guatemala. states that he requested 
information at a public office in Guatemala and the National Registration of Persons system revealed 
four people named M-R- but that only one of those four persons, M-M-R-P-, was "found active" and 
that she married someone other than the Derivative on 2005. The letter from 
does not provide sufficient evidence that the Derivative was not previously married to M-R- for 
several reasons. 

First, does not explain the meaning of "found active" and whether the other persons 
named M-R- were or are married and the names of their spouses and the dates of their marriages. 
Second, does not indicate whether M-M-R-P- was previously married and, if so, the name 
of her prior spouse and their date of marriage. Third, he does not indicate whether he also searched 
records in the National Registration of Persons system under the Derivative's name or the date on 
which he married M-R-. The letter from is not sufficient to establish the Derivative's 
eligibility to be classified as the Petitioner's qualifying family member. 

Similarly, the birth certificate for M-M-R-P-, the person indicated in the letter from as 
being "found active" and married in the National Registration of Persons system, is not sufficient to 

3 



Matter of M-J-

establish the Beneficiary's eligibility, because it does not indicate whether she was previously 
married and, if so, the name of her prior spouse and their date of marriage. 

The Petitioner asserts new facts to be proved in the reopened proceeding, as required by the 
regulation at 8 C.F~R. § 103.5(a)(2). However, those new facts are based on the documentary 
evidence submitted by the Petitioner in response to the RFE and, as discussed above, the 
documentary evidence does not establish the Derivative's eligibility to be classified as the 
Petitioner's qualifying family member, and the motion to reopen must be denied. 

In addition, on motion and in response to the RFE, the Petitioner does not cite binding precedent 
decisions or other legal authority establishing that we in_correctly applied the pertinent law or agency 
policy, nor does she show that our prior decision was erroneous based on the evidence in the record 
of proceedings at the time of our prior decision, as required by the regulation at 8 C.F .R. 
§ 103.5(a)(3), and the motion to reconsider is also denied. 

IV. CONCLUSION 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been rriet. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of M-J-, ID# 15371 (AAO Apr. 15, 2016) 
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