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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition), concluding it was not approvable because the record established the Petitioner's 
inadmissibility and the Petitioner's Form I-192, Application for Advance Permission to Enter as 
Nonimmigrant (waiver application), requesting a waiver of the grounds of inadmissibility, had been 
denied. The Petitioner subsequently filed a motion to reopen and reconsider which the Director 
dismissed as untimely filed. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief and contends that 
the Director erred in finding the motion untimely and in not reconsidering his petition on its merits. 
The Petitioner further asserts that the positive factors in his case outweigh the negative ones. 

Upon de novo review, we will dismiss the appeal. 

I. APPLICABLE LAW 

Section 212(d)(14) of the Act requires U.S. Citizenship and Immigration Services (USCIS) to 
determine whether any grounds of inadmissibility exist when adjudicating a U petition, and provides 
USCIS with the authority to waive certain grounds of inadmissibility as a matter of discretion. The 
petitioner bears the burden of establishing that he or she is admissible to the United States or tbat any 
grounds of inadmissibility have been waived. See 8 C.F.R. § 214.l(a)(3)(i). 

For individuals seeking U nonimmigrant status who are inadmissible to the United States, the 
regulations at 8C.F.R. §§ 212.17, 214.14(c)(2)(iv) require the filing of a waiver application in 
conjunction with a U petition in order to waive any ground of inadmissibility. The regulation at 
8 C.F.R. § 212.17(b)(3) states in pertinent part: "There is no appeal of a decision to deny a waiver." 
As we do not have jurisdiction to review whether the Director properly denied the waiver 
application, we do not consider whether approval of the waiver application should have been 
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granted. The only issue that may come before us is whether the Director was correct in finding the 
Petitioner inadmissible to the United States and, therefore, requiring an approved waiver application 
pursuant to 8 C.F.R. §§ 212.17, 214.14(c)(2)(iv). 

In order to properly file a motion to reconsider, the regulation at 8 C.F.R. § 103.5(a)(l)(i) requires 
that the motion be filed within 30 days of the unfavorable decision. Similarly, a motion to reopen 
must be filed within 30 days of the decision that the motion seeks to reopen, except that failure to 
file before this period expires may be excused in the discretion of USCIS where it is demonstrated 
that the delay was reasonable and was beyond the control of the applicant or petitioner. 8 C.F.R. 
§ 103.5(a)(l). Ifthe decision was mailed, the motion must be tiled within 33 days. See 8 C.F.R. 
§ 103.8(b). The date offiling is not the date ofmailing, but the date of actual receipt. See 8 C.F.R. 
§ 103 .2( a)(7)(i). 

The burden of proof is on a petltwner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. ANALYSIS 

The present appeal comes before us after the Petitioner's motion to reopen and reconsider was 
dismissed as untimely by the Director. On appeal, the Petitioner provides no legal arguments 
relating to the merits of the U petition. Instead, the Petitioner contends that the Director abused her 
discretion in dismissing his motion because he had been told by someone within the Vermont 
Service Center that his motion had been accepted as timely; yet, USCIS ultimately dismissed his 
motion for being late-filed and refused to address the merits of his case. He further argues that the 
delay in correctly filing his motion was not an unreasonable delay under 8 C.F.R. § 103.5(a)(l)(i) 
and that particular regulation does not define "reasonable" nor does USCIS indicate what constitutes 
a reasonable delay. 

The Petitioner's motion to reopen and reconsider was not properly filed within the 30-day period 
following the decision. Only late-filed motions to reopen may be excused in the discretion of 
USCIS, and the Director was the proper person to exercise that authority because she had made the 
adverse decision. See 8 C.F.R. § 103.5(a)(l). The Petitioner's appellate arguments regarding why 
the Director abused her discretion would not change the outcome of his U petition on appeal because 
we ultimately do not have jurisdiction to review whether the Director properly denied the waiver 
application. The Director found the Petitioner inadmissible under sections 212(a)(6)(C)(i) and 
212(a)(7)(B)(i)(I) of the Act for fraud or misrepresentation and not being in possession of valid 
documents, and the Petitioner does not contest these findings on appeal. 1 Accordingly, even if the 

1 The Petitioner's counsel states in the appellate brief that "[the Petitioner] recognized that applying for asylum with false 
information was an act of fraud[.]" 
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Petitioner successfully argued the Director's claimed procedural abuse of discretion, we would still 
be required to dismiss his appeal, because he is inadmissible, his waiver application has been denied, 
and we do not have jurisdiction to review the merits of his denied waiver application. 

III. CONCLUSION 

The Petitioner bears the burden of proof to establish his eligibility. Section 291 of the Act; Matter of 
Otiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 

( 

ORDER: The appeal is dismissed. 
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