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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, approved the Form I -918, Petition for U nonimmigrant Status 
(U petition) and subsequently issued a notice of intent to revoke. In her notice of revocation, the 
Director concluded that the original approval was in error because the Petitioner had not established 
that she was a victim of qualifying criminal activity. 

The matter is now before us on appeal. On appeal, the Petitioner submits a statement. While the 
Petitioner indicated that she would submit a brief and/or additional evidence within 30 days, to date 
we have not received those documents. The Petitioner claims that the Director erred in not finding 
her to be a victim of burglary in the first and/or second degree and that she was therefore the victim 
of criminal activity that is substantially similar to felonious assault, a qualifying crime. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

Section 101(a)(15)(U) of the Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p ), an alien who files a petition for status under this 
subparagraph, if the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a result of 
having been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described 
in clause (iii); 
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(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or 
local prosecutor, to a Federal or State judge, to the Service, ,or to other 
Federal, State, or local authorities investigating or prosecuting criminal 
activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and 
military installations) or the territories and possessions of the United 
States[.] 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: ... felonious assault; ... or attempt, conspiracy, or solicitation to commit 
any of the above mentioned crimes[.] 

According to the regulation at 8 C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101(a)(15)(U)(iii) ofthe Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). 

The regulation at 8 C.F.R. § 214.14(h) states, in pertinent part, the following: 

(h) Revocation of approved petitions for U nonimmigrant status-

(2) Revocation on notice. 

(i) [U.S. Citizenship and Immigration Services (USCIS)] may revoke an approved 
petition for U nonimmigrant status following a notice of intent to revoke. USCIS 
may revoke an approved petition for U nonimmigrant status based on one or more 
of the following reasons: 

(B) approval was in error. ... 

(ii) ... USC IS shall consider all relevant evidence presented in deciding whether to 
revoke the approved petition for U nonimmigrant status. The determination of 
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what is relevant evidence and the weight to be given that evidence will be within 
the sole discretion ofUSCIS .... 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. ANALYSIS 

The Petitioner filed the instant U petition, with an accompanying Form I-918 Supplement B, U 
Nonimmigrant Status Certification (Supplement B). The record contains two identical Supplements 
B, dated May 27, 2011, and May 4, 2012, signed by a solicitor for the of 
South Carolina (certifying official). At part 3.1 of the Supplement B, the certifying official asserted 
that the offense in part 3.3 involved or was similar to "Other: burglary 3rd degree." At part 3.3 of 
the Supplement B, the certifying official cited to section 16-11-313 of the South Carolina Code 
(burglary: third degree) as the relevant criminal statute for the criminal activity that was investigated 
or prosecuted. At Part 3.5, the certifying official described the criminal activity being investigated 
or prosecuted as the Petitioner's "apartment was burglarized when she left her door unlocked for a 
brief moment." The Supplement B described the known or documented injuries to the Petitioner as 
a loss in personal property in the amount of $1690, emotional injuries, and psychological trauma 
with a diagnosis of Post-Traumatic Stress Disorder and anxiety disorder with panic attacks. In Part 
4.5, which asks for a description of the helpfulness of the victim, the certifying official wrote "N/ A." 

A. Criminal Activity Certified as Being Detected, 1 Investigated, or Prosecuted 

On appeal, the Petitioner asserts that she was a victim of burglary in the first and second degree, not 
just burglary in the third degree. The certifying official did not indicate that the Petitioner was a 
victim of burglary in the first or second degree anywhere on the Supplement B. Our inquiry focuses 
on whether the Supplement B, and the record as a whole, establishes that the certifying agency 
detected, investigated, or prosecuted a qualifying crime of which the Petitioner was a victim.2 See 
8 C.F.R. § 214.14(a)(9). 

The Petitioner asserts that the perpetrators of the burglary were charged with first degree burglary in 
violation of section 16-11-311 of the South Carolina Code and were convicted of second degree 
burglary in violation of section 16-11-312 of the South Carolina Code. The Supplement B and the 

1 The term "investigation or prosecution," as used in section I 0 I (a)(IS)(U)(i) of the Act, also includes the "detection" of 
a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
2 Although we give a properly executed Supplement B significant weight, it is not the only evidence that we may 
consider when determining whether qualifying criminal activity occurred during the commission of, or is substantially 
similar to, the certified offense(s) in part 3.3. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). 
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attached police report indicate that the perpetrators were booked for burglary/burglary third degree. 
We note that the narrative of the police report states that the perpetrator was advised he was being 
charged with first degree burglary and grand larceny, and that the perpetrator pled guilty to burglary 
in the second degree (non-violent); however, in South Carolina, both first and second degree 
burglary may occur not only when aggravating factors are present, but also when "the burglary is 
committed by a person with·a prior record of two or more convictions for burglary or housebreaking, 
or a combination of both" or "the entering or remaining occurs in the nighttime." See S.C. Code 
Ann. §§ 16-11-311(A)(2)-(3) and 16-11-312(B)(2)-(3) (West 2009). Nowhere in the police report 
does the officer mention the presence of any factors relating to first or second degree burglary as 
described at section 16-11-311(A)(l) or 16-11-312(B)(l) ofthe South Carolina Code. Accordingly, 
the statement in the narrative, by itself, does not demonstrate that the Petitioner was the victim of 
first degree burglary. 

The Supplement B and the evidence has a whole shows that the crime of which the Petitioner was 
the victim was burglary in the third degree. Because bm;glary is not one of the enumerated crimes 
listed at section 101(a)(l5)(U)(iii) of the Act, the Petitioner must establish that it is substantially similar 
to qualifying criminal activity. 

B. Third Degree Burglary is not Substantially Similar to any Qualifying Criminal Activity 

On appeal the Petitioner asserts that burglary, the crime of which she was a victim, is substantially 
related to the federal definition of aggravated assault or felony assault under the Model Penal Code. 
However, South Carolina, the state in which the crime occurred, defines both assault and battery and 
felonious assault, so we undertake a statutory comparison of the crimes under state law. 

"Burglary; third degree" in South Carolina occurs when a "person enters a building without consent 
and with intent to commit a crime therein." See S.C. Code Ann. § 16-11-313 (West 2009). Assault 
and battery occurs when a "person unlawfully injures another person, or offers or attempts to injure 
another person with the present ability to do so." See S.C. Code Ann. § 16-3-600(E) (West 2009). 
Felonious assault is described under section 16-3-600 ofthe South Carolina Code: 

(B)(l) A person commits the offense of assault and battery of a high and aggravated 
nature if the person unlawfully injures another person, and: 

(a) great bodily injury to another person results; or 

(b) the act is accomplished by means likely to produce death or great bodily 
mJury. 
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(C)(1) A person commits the offense of assault and battery in the first degree ifthe 
person unlawfully: 

(a) injures another person, and the act: 

(i) involves nonconsensual touching of the private parts of a 
person, either under or above clothing, with lewd and 
lascivious intent; or 

(ii) occurred during the commission of a robbery, burglary, 
kidnapping, or theft; or 

(b) offers or attempts to injure another person with the present ability to do so, 
and the act: 

(i) is accomplished by means likely to produce death or great 
bodily injury; or 

(ii) occurred during the commission of a robbery, burglary, 
kidnapping, or theft. 

S.C. Code Ann. § 16-3-600 (West 2009). 

Burglary in the third degree is not substantially similar to felonious assault because felony assault 
involves unlawfully injuring another person, or offering/attempting to injure another person, as well 
as aggravating factors such as "great bodily injury," "means likely to produce death or great bodily 
injury," or sexual assault. Compare section 16-11-313 of the South Carolina Code with section 16-
3-600. We note that felonious assault can occur during a burglary, however, it requires 
offering/attempting to injure another person during that burglary, whereas burglary in the third 
degree does not require "offering/attempting to injure another person." Compare section 16-11-313 
of the South Carolina Code with section 16-3-600. A statutory analysis of the elements of third 
degree burglary compared with section 16-3-600 of the South Carolina Code does not demonstrate 
that burglary in the third degree is substantially similar to felonious assault. 

Accordingly, the record does not establish that the Petitioner was the victim of qualifying criminal 
activity and the revocation of the approval of the U petition was warranted under 8 C.P.R. 
§ 214.14(h)(2)(i)(B). 

III. CONCLUSION 

The Petitioner has not demonstrated that she was a victim of qualifying criminal activity. She, 
therefore, necessarily cannot satisfy the remaining eligibility requirements for U nonimmigrant 
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status. See subsections 101(a)(l5)(U)(i)(I)-(IV) ofthe Act (requiring qualifying criminal activity for 
all prongs of eligibility). 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section 291 of the Act, 8 U.S.C. § 1361; see also Matter ofOtiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter ofG-V- ID# 29847 (AAO Dec. 8, 2016) 
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