
,----~-~~~~~---- ~-~-

U.S. Citizenship 
and Immigration 
Services 

MAITER OF A-B-P-

APPEAL OF VERMONT SERVICE CENTER DECISION 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: DEC. 12,2016 
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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded that as a lawful permanent resident of the United States, the 
Petitioner is ineligible for U-1 nonimmigrant classification.1 

The matter is now before us on appeal. The Petitioner submits a brief contending that he is not a 
permanent resident of the United States and is thus eligible for U nonimmigrant status. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Act differentiates immigrants from nonimmigrants. See section 101(a)(15) of the Act 
(providing that every alien is an immigrant except those aliens in specified nonimmigrant 
classifications, such as U nonimmigrants). Lawful permanent residents are immigrants. See section 
10l(a)(20) of the Act (defining a lawful permanent resident as a person who has "been lawfully 
accorded the privilege of residing pe_rmanently in the United States as an immigrant ... (emphasis 
added)." Conditional residents are also lawful permanent residents. See Matter of Paek, 26 I&N 
Dec. 403, 406 (BIA 2014) (providing that the plain language of section 216 of the Act, 8 U.S.C. 
§ 1186a, establishes that a person admitted as a conditional permanent resident is lawfully admitted 
for permanent residence under section 101(a)(20) of the Act). 

1 In her decision, the Director also indicated that the Petitioner was ineligible for U nonimmigrant status because he is 
inadmissible to the United States as a lawful permanent resident. However, because lawful permanent residency is not a 
ground of inadmissibility under section 212(a) of the Act, 8 U.S.C. § 1182(a), that portion of the Director's decision is 
withdrawn. The Petitioner's inadmissibility under section 212(a)(6)(C)(i) of the Act would still be an issue if we were not 
otherwise finding the Petitioner ineligible. 
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Lawful permanent residency does not end upon the commission of acts that make the individual 
removable, but upon its termination, rescission, or relinquishment. Matter of Gunaydin, 18 I&N 
Dec. 326, 328 (BIA 1982). Lawful permanent residency may also be lost through abandonment. 
Matter of Huang, 19 I&N Dec. 749 (1988). 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369,376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(P)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. FACTS AND PROCEDURAL HISTORY 

The Petitioner is a native and citizen of India who entered the country without admission or parole in 
March 1998. He was granted conditional lawful permanent residency on November 8, 2001, based 
on his marriage to a U.S. citizen spouse. In March 2005, the Petitioner appeared for an interview 
regarding his Form 1-751, Petition to Remove Conditions on Permanent Residence. He stated that 
he and his spouse had been separated since May 2004. On October 12, 2005, the Director issued a 
letter terminating the Petitioner's status and finding the Petitioner's false statements and omissions 
on Form I-751 to comprise efforts to gain an immigration benefit through fraud and/or 
misrepresentation under section 212(a)(6)(C)(i) of the Act. The Petitioner acknowledges entering into 
the marriage for the sole purpose of gaining legal immigration status and work authorization. See 
Attachment to Form I-918; see also Petitioner's Affidavit, January 21, 2013. 

In 2013 the Petitioner filed the instant U petition which the Director denied based upon the finding 
that the Petitioner remained a lawful permanent resident when filing his U petition. The Petitioner 
filed a timely appeal asserting that the Director's October 12, 2005, determination terminated his 
status as an immigrant and thus enabled his eligibility to seek U nonimmigrant status. · 

III. ANALYSIS 

A. Lawful Permanent Residents Cannot Be Accorded aU Visa or U Nonimmigrant Status 

Because lawful permanent residents, to include conditional residents, are defined at section 
101(a)(20) of the Act as immigrants, and the U nonimmigrant classification. is excepted from the 
definition of immigrant at section 101(a)(15) of the Act, it follows that a lawful permanent resident 
cannot be granted U nonimmigrant status until the individual's lawful permanent residency has been 
lost through termination, rescission, relinquishment; or abandonment. Only those lawful permanent 
residents who seek A, E, or G status may adjust to these specific nonimmigrant classifications. 2 See 
section 247 of the Act, 8 U.S.C. § 1257. 

2 The A, E, and G nonimmigrant classifications are for foreign government officials, treaty traders and investors, and 
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B. Lawful Permanent Residency Must Have Ended as of the Filing Date of the U Petition 

The Act provides for an annual numerical limitation on U-1 visas or grants of U-1 nonimmigrant 
status. Section 214(p)(2) of the Act. U.S. Citizenship and Immigration Services (USCIS) assigns 
each U petition a priority date, which is the petition's filing date, as a U-1 visa or U-1 status is 
allocated according to priority date. See 8 C.P.R. § 214.14(d). Because lawful permanent residents 
may not also hold U nonimmigrant status, lawful permanent residency must have terminated prior to 
the assigned priority date. See 8 C.P.R. § 103.2(b)(1)(providing that eligibility for an immigration 
benefit must be established as of the filing date of a visa petition). 

C. The Petitioner was a Lawful Permanent Resident When He Filed His U Petition 

First, although the regulations regarding termination of conditional residence status at 8 C.P.R. 
§ 216.3 - 4 indicate that lawful permanent resident status . is terminated upon issuance of the 
Director's written decision, the regulations also require that the individual be placed in removal 
proceedings whe,re he or she may seek review of the Director's decision. We acknowledge the 
Petitioner's argument that the Director did not issue a Notice to Appear as required; the failure to do 
so, however, does not negate the requirement that the Petitioner be placed in . proceedings. 
Ultimately, as the Petitioner must be placed in proceedings and therefore entitled to seek review of 
his termination there, we do not consider his status to be terminated until proceedings have been 
conducted and a final order issued. Cf Etuk v. Slattery, 936 F.2d 1433, 1447 (2d Cir. 1991)("To 
revoke [a lawful permanent resident's] green card pending completion of the deportation process 
would severely undermine tlie integrity of the process itself[.]"). 

Second, although the record of proceedings contains the Petitioner's admission he married for the 
purposes of circumventing the immigration laws to obtain an immigration benefit, we do not 
recognize this type of putative abandonment of lawful permanent residency. Cf Matter of 
Aldecoaotalora, 18 I&N Dec. 430, 431 (BIA 1983)(quoting Gregory v. Helvering, 293 U.S. 465 
(1935), for the proposition that where a transaction on its face is outside the plain intent of the statute 
involved, it should be disregarded because to do otherwise "would be to exalt artitice above reality 
and to deprive the statutory provision in question of all serious purpose"). Lawful permanent 
residency does not end upon the commission of acts that make the individual removable. Matter of 
Gunaydin and Matter of Huang, supra. Because an Immigration Judge has not determined the 
lawfulness of the Petitioner's permanent resident status, he is not the subject of an order of removal 
terminating his lawful permanent residency. See 8 C.F.R. § 1.2 (defining the term lawfully admitted 
for permanent residence as a status that "terminates upon entry of a final administrative order of 
exclusion, deportation, or removal"). 

representatives to international organizations, respectively. See 8 C.F.R. § 214.2. 
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IV. CONCLUSION 

In summary, the Petitioner is ineligible for U nonimmigrant classification because lawful permanent 
residents may not simultaneously hold U nonimmigrant status, and the Petitioner was a lawful 
permanent resident when he filed his U petition in 2013. 

l 

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter of A-B-P-, ID# 68080 (AAO Dec. 12, 2016) 
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