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PETITION: FORM I-918, PETITION FOR U NONIMMIGRANT STATUS 

The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded the Petitioner did not establish that he was a victim of 
qualifying criminal activity. Accordingly, the Director also determined the Petitioner did not 
establish that he meets the remaining eligibility criteria at section 101(a)(15)(U)(i)(I)-(IV) of the 
Act. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief and claims that he 
has established he has been a victim of qualifying criminal activity and that the Director erred when 
finding the Petitioner was not a victim of a qualifying criminal act. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

Section 101(a)(15)(U) of the Act, provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p ), an alien who files a petition for status under this 
subparagraph, if the Secretary of Homeland Security determines that -

(I) the alien has suffered substantial physical or mental abuse as a result 
of having been a victim of criminal activity described in clause (iii); 

(II) the alien . . . possesses information concerning criminal activity 
described in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be 
helpful to a Federal, State, or local law enforcement official, to a 
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Federal, State, or local prosecutor, to a Federal or State judge, to the 
Service, or to other Federal, State, or local authorities investigating or 
prosecuting criminal activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the 
United States or occurred in the United States (including in Indian 
country and military installations) or the territories and possessions of 
the United States ... 

(iii) the criminal activity referred to in this clause is that involving one or more of 
the following or any similar activity in violation of Federal, State, or local 
criminal law: rape; torture; trafficking; incest; domestic violence; sexual 
assault; abusive sexual contact; prostitution; sexual exploitation; stalking; 
female genital mutilation; being held hostage; peonage; involuntary servitude; 
slave trade; kidnapping; abduction; unlawful criminal restraint; false 
imprisonment; blackmail; extortion; manslaughter; murder; felonious assault; 
witness tampering; obstruction of justice; perjury; fraud in foreign labor 
contracting (as defined in section 1351 of title 18, United States Code); or 
attempt, conspiracy, or solicitation to commit any of the above mentioned 
crimes[.] 

According to the regulation at 8 C.P.R. § 214.14(a)(9), "[t]he term 'any similar activity' refers to 
criminal offenses in which the nature and elements of the offenses are substantially similar to the 
statutorily enumerated list of criminal activities." The regulation at 8 C.P.R. § 214.14(a)(14) states, 
in pertinent part, "Victim of qualifying criminal activity generally means an alien who has suffered 
direct and proximate harm as a result of the commission of qualifying criminal activity." 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the evidence. 
See Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010). A petitioner may submit any evidence for us 
to consider in our de novo review; however, we determine, in our sole discretion, the credibility of and 
the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.P.R.§ 214.14(c)(4). 

II. ANALYSIS 

A. The Petitioner is Not a Victim of Qualifying Criminal Activity 

1. Criminal Activity Certified as Being Detected/ Investigated, or Prosecuted 

1 The term "investigation or prosecution," as used in section IOI(a)(l5)(U)(i) ofthe Act, also includes the "detection" of 
a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
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According to the Form I-918 Supplement B, U Nonimmigrant Status Certification (Supplement B), 
at part 3.3, the certifying official cited to sections 23153(a)-(b) (Driving Under the Influence of 
Alcohol or Drugs Causing Injury), and 20001(a) (Duty to Stop at Scene of Accident) of the 
California Vehicle Code (CVC) as the relevant criminal statutes for the criminal activities that were 
investigated or prosecuted. At part 3.1 the certifying official asserted that these offenses committed 
against the Petitioner involved or were similar to "Other: DUI; Hit and Run," which is not a 
qualifying crime.2 

2. Sections 23153(a) and (b) of the CVC are not Substantially Similar to Felonious Assault 

The Petitioner asserted he was a victim of an offense similar to felonious assault. The Director 
examined California Penal Code (CPC) sections 234(d), 244, and 245 defining felony assaults, and 
compared them to CVC sections 23153(a)-(b), and 20001(a). The Director found that felony 
assaults under the CPC require willful intent to cause bodily harm, but violations of the listed vehicle 
code sections lack that element. The Director concluded that the certified offenses were not similar 
to felonious assault and denied the petition accordingly. 

On appeal, the Petitioner continues to argue that the above provisions in the CVC and CPC are 
similar. The Petitioner asserts the Director's finding that willful intent is a common element to 
felonious assault is erroneous and ignores California law. Citing People v. Wright, 100 Cal. App. 
4th 703, 123 Cal. Rptr. 2d 494 (2002), he asserts that California allows conviction for assault with a 
deadly weapon if an automobile is used negligently. 

A review of Wright does not support the Petitioner's claim that the certified CVC provisions are 
substantially similar to felonious assault. The defendant in that case was charged with assault with a 
deadly weapon under the CPC, not a violation of the vehicular code. In that case the defendant tried 
to run over two people on separate occasions and made a mistake of fact defense at trial. The court 
found that assault with a deadly weapon requires intent to commit the underlying assault, but an 
objective determination that the use of the deadly weapon could cause serious bodily harm. 

Thus intent is required to prove the lesser included offense of assault, defined as "an unlawful 
attempt, coupled with a present ability, to commit a violent injury on the person of another." Cal. 
Penal Code § 240. However, the defendant may be convicted of assault with a deadly weapon 
despite actual knowledge or intent that the weapon or means of is likely to produce great bodily 
injury. Cal. Penal Code§ 245. In contrast, offenses under sections 23153(a)-(b) and 20001(a) of the 
eve do not include an intent element. Although the vehicular code violations require evidence of 
an injury, it is not defined as or required to be "great bodily injury." In conclusion, the offenses 
under the eve are not substantially similar to qualifying criminal acts. 

2 We note that the box next to Felonious Assault at part 3.1 has been whited out. Also, the word "felonies" is 
handwritten next to "DUI: Hit and Run." The record contains no indication as to who made these changes or when they 
were made. 
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3. Section 23153 of the CVC is not Substantially Similar to Vehicular Manslaughter Under 
Section 191.5 of the CPC 

The Petitioner also asserts a violation of CVC section 23153 is similar to manslaughter under CPC 
section 191.5. Here again, we look to the elements of the offenses to determine similarity. 
Vehicular Manslaughter under CPC section 191.5 can be effected by drunken driving as defined by 
CVC section 23153. However, as acknowledged by the Petitioner, a key elemental difference 
between the certified vehicle code offenses and section 191.5 of the CPC is the requirement of the 
"unlawful killing of a human being." Accordingly, the Petitioner has also not established that 
leaving the scene of an accident or driving under the influence and causing an injury is substantially 
similar to manslaughter. 

III. CONCLUSION 

In these proceedings, the Petitioner bears the burden of proof to establish his eligibility by a 
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N 
Dec. 127, 128 (BIA 2013). The Petitioner has not met his burden in demonstrating that he was a 
victim of qualifying criminal activity. He, therefore,· necessarily cannot satisfy the remaining 
eligibility requirements for U nonimmigrant status and is consequently ineligible for nonimmigrant 
classification under section 101(a)(15)(U)(i) of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofO-E-D-L-L-, ID# 99544 (AAO Dec. 13, 2016) 
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