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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 10l(a)(l5)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(l5)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the petition, concluding that the Petitioner had not 
established that she was a victim of qualifying criminal activity and, therefore, could not meet the 
statutory criteria for U nonimmigrant classification under subsections 101 ( a)(l5)(U)(i)(I)-(IV)of the 
Act. 

The matter is now befQre us on appeal. On appeal, the Petitioner submits a brief and additional 
evidence. The Petitioner claims that she was a victim of criminal activity that is substantially similar 
to one of the qualifying crimes and, therefore, satisfies the statutory criteria for U classification. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

Section 101(a)(l5)(U) of the Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p), an alien who files a petition for status under this 
subparagraph, if the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a result of 
having been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described 
in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a · 
Federal, State, or local law enforcement official, to a Federal, State, or 
local prosecutor, to a Federal or State judge, to the Service, or to other 
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Federal, State, or local authorities investigating or prosecuting criminal 
activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and 
military installations) or the territories and possessions of the United 
States[.] 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: rape; torture; trafficking; incest; domestic violence; sexual assault; abusive 
sexual contact; prostitution; sexual exploitation; stalking; female genital 
mutilation; being held hostage; peonage; involuntary servitude; slave trade; 
kidnapping; abduction; unlawful criminal restraint; false imprisonment; blackmail; 
extortion; manslaughter; murder; felonious assault; witness tampering; obstruction 
of justice; perjury; fraud in foreign labor contracting (as defined in section 1351 of 
title 18, United States Code); or attempt, conspiracy, or solicitation to commit any 
of the above mentioned crimes[.] 

According to the regulation at 8 C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101(a)(l5)(U)(iii) ofthe Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). 

The burden of proof is on a pet1t10ner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. ANALYSIS 

For the reasons discussed below, upon review of the entire record, the Petitioner has not overcome 
the Director's grounds for denial. 

A. Victim of Qualifying Criminal Activity 

1. Criminal Activity Certified as Being Detected, 1 Investigated, or Prosecuted 

1 The term "investigation or prosecution," as used in section I 0 I (a)( 15)(U)(i) of the Act, also includes the ''detection" of 
a qualifYing crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
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The record contains two Forms I-918 Supplement B, U Nonimmigrant Status Certification 
(Supplement B), signed by the same lieutenant in the Police Department (certifying 
official). Both Supplement Bs generally provide the same information at parts 3.1, 3.3, 3.5 and 3.6. 
At part 3.3, the certifying official cited to sections 211 and 236 of the California Penal Code (CPC), 
corresponding to the offenses of robbery and false imprisonment, as the criminal activities that were 
investigated or prosecuted. The description of the criminal activity being investigated at Part 3.5 
indicates that the Petitioner was grabbed from behind and her gold necklace was "forcibly ripped" 
from her neck. Part 3.6, which asks for a description of any known or documented injuries to the 
victim, does not indicate any injuries. Part 3.1 of the Supplement B indicates that the criminal 
activities committed against the Petitioner involved, or are similar to, the crimes of false 
imprisonment, felonious assault and "Other- Robbery."2 The certifying official's completion of part 
3.1 is not conclusory evidence that a petitioner is the victim of qualifYing criminal activity. The 
purpose of part 3.1 is to identify the general category of criminal. activity . to which the otiense( s) in 
part 3.3 may relate. See U Nonimmigrant Status Interim Rule, 72 Fed. Reg. 53014, 53018 (Sept. 17, 
2007) (specifying that the statutory list of qualifying criminal activities represent general categories 
of crimes and not specific statutory violations). Further, although we · give a properly executed 
Supplement B significant weight, itis not the only evidence that wemay consider when determining 
whether qualifying criminal activity occurred during the commission of, or is substantially similar 
to, the certified offense(s) in part 3.3. See section 214(p)(4) ofthe Act; 8 C.F.R. § 214.14(c)(4). 

We acknowledge that the certifying official cited to CPC section 236 in pat1 3.3 and checked false 
imprisonment and felonious assault in part 3.1. However, the record does not support that either 
crime was actually detected, investigated or prosecuted . . For example, the police report only lists 
CPC section 211 described as a strong arm robbery. The letters from on behalf of the 

District Attorney's office, likewise reference robbery. Here, the evidence of record 
does not demonstrate that the qualifying crimes of felonious assault and . false imprisonment were 
investigated or prosecuted. Accordingly, upon our de novo revie\v, the record establishes only that 
the Petitioner was the victim of the crime of robbery. 

2. Robbery Under the California Penal Code Is Not A Qualifying Crime 

The crime of robbery is not specifically listed as a qualifying crime at section 101(a)(15)(U)(iii) of 
the Act. Although the statute encompasses "any similar activity" to the enumerated crimes, the 
regulation defines "any similar activity" as "criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
8 C.F.R. § 214.14(a)(9). Thus, the determination does not involve a factual inquiry into the 
underlying crimina1 acts. Rather, it only entails a comparison of the nature and elements of the 
statutes relating to the crime investigated and a qualifying crime. 

2 On the second Supplement B, robbery in part 3.1 was changed to strong-arm robbery. 
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The Petitioner asserts that strong-arm robbery under CPC section 211, which is the felonious taking 
of personal property in the possession of another, from his person or immediate presence, and 
against his will, accomplished by means of force or fear," encompasses all the elements of~ and thus 
is substantially similar to, felonious assault. California law defines assault "as an unlawful attempt, 
coupled with a present ability, to commit a violent injury on the person of another." Cal. Penal Code 
§ 240. The Petitioner asserts that an assault conviction need only demonstrate a defendant willfully 
or purposefully attempted violent injury, the least touching, or any attempt to apply physical force to 
a victim, and he cites People v. Golde, 163 Cal. App. 4th 120 (2008). The Petitioner also cites 
People v. Sutton, 35 Cal. App. 3d 264 (1973), citing People v. Guerin, 22 Cal. App; 3d 775 (1972), 
that robbery is a compound. felony which includes all the elements of theft and assault. The 
Petitioner maintains that robbery is an unlawful activity which required an attempt to commit a 
violent injury and she further contends that in People v. Valdez, 175 Cal. App. 3d 103 ( 1985), the 
California court of appeals held that the present ability element of assault is satisfied when the 
defendant has attained the means and location to strike immediately. 

For an assault in California to be classified as a felony, however, there must be an aggravating factor 
involved, such as the use of a deadly weapon or force likely to produce great bodily injury. See. e.g., 
Cal. Penal Code §§ 244.5-245.5. The correct statutory analysis is not a comparison of robbery to 
assault, but to felonious assault. The Petitioner contends that assault occurring in the course of a 
felony robbery is an aggravating factor pursuant to Sutton and Guerin and notes that in the U.S. 
Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, robbery is defined as 
a serious crime of violence. The Petitioner maintains that robbery under CPC section 211 is a 
felony, and cites U.S. Sentencing Commission (USSC) Guidelines that define aggravated assault as a 
felonious assault that involves a dangerous weapon with intent to cause bodily injury, serious bodily 
injury, or intent to commit another felony. 

The statute for robbery investigated in this case involves taking personal property from an individual 
through the use of force or fear and does not require the presence of an aggravating factor as a 
necessary component of the offense. Felony assault under the CPC, on the other hand, does not 
require the element of "taking," and involves both an actual attempt, with a present ability, to 
commit violent injury upon another with the addition of an aggravating factor. Subsequent to the 
decisions in Sutton and Guerin, the California Supreme Court, in concluding that assault with a 
deadly weapon was not a lesser included offense ofrobbery, specifically held that a robbery offense 
could be committed without an attempt to inflict violent injury and without the present ability to do 
so, both of which are required elements to constitute assault under California law. People v. 
Wolcott, 665 P.2d 520, 524-26 (Cal. 1983) (addressing the use of enhancement factors, such as "use 
of a gun" during a robbery offense, to establish the uncharged crime of assault with a deadly weapon 
as a lesser included offense ofrobbery). Thus, the statutory elements of a felony assault offense 
under California law are not required for a conviction for strong-arm robbery in California. 

On appeal, the Petitioner contends that California does not have a specific felonious or aggravated 
assault penal code section, but instead lists crimes against persons involving threats or use of force 
against a victim, such as hit and run, mayhem,. and battery, under Title 8 of the penal code. 
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However, these are not assault statutes. Further, as previously discussed, California law does 
identify which types of assault qualify as felonies. 

The Petitioner also contends that 12 states define aggravated or felonious assault as assault with 
intent to commit robbery or a felony, and asserts that robbery in California is substantially similar to 
felonious assault in the USSC Guidelines and the criminal statutes of those other states. The 
Petitioner maintains it is unfair that being a crime victim of robbery in California is not a qualifying 
criminal activity under U visa criteria because the CPC uses different terminology to define the 
range of assaults. The preamble to the U nonimmigraJlt rule takes into consideration dit1erences 
among states as it references substantially similar criminal activity. USCIS stated that the statutory 
list of qualifying criminal activity is a list of general categories of criminal activity and that any 
similar activity to the activities listed may be a qualifying criminal activity, but that the similarities 
must be substantial. The preamble indicated that the rule's definition of "any similar activity" takes 
into account the wide variety of state criminal statutes in which criminal activity may be named 
differently than criminal activity found on the statutory list. The Petitioner must show that the 
criminal activity of which she was victim is a qualifying crime w·here it occurred, as penal codes of 
other states and sentencing guidelines, including the Model Penal Code and USSC Guidelines, are 
not criminal assault statutes to which we can compare the criminal activity where the Petitioner was 
a victim. Primary responsibility for criminal law lies with the individual states. 

The Petitioner has also submitted a letter from the District Attorney, City and County of 
calling robbery a crime of violence where perpetrators use a violent threat which makes 

the crime a felony. The letter in general urges that robbery be recognized as felonious assault and, 
therefore, a qualifying criminal activity. However, only CPC section 211 is cited with no specific 
reference to the California felony assault statutes. The Petitioner also notes that in the U.S. 
Department of Justice, Office of Justice Programs, Bureau of Justice Statistics, robbery is defined as 
a serious crime of violence. The definition of a crime of violence is not relevant, however, as the 
definition applies to whether a conviction is considered an aggravated felony, not whether it is 
considered aqualifying criminal activity for purposes ofU classification. 

The Petitioner submitted other materials which, though relevant to U visas, crime, and immigrant 
issues, do not contain evidence specific to the instant petition. For example, our unpublished 
decision is neither precedential nor relevant. See 8 C.F.R. § l03.3(c). In that decision, we 
determined that "[t]he record establishes that the offense of felonious assault against the petitioner 
was detected and investigated by the certifying agency." We did not find that the two statutes in 
question, robbery and felonious assault, were substantially similar under California law. 

As the Petitioner has not established that the certified crime of robbery, including strong-arm 
robbery, is substantially similar to the qualifying crime of felonious assault, she has not 
demonstrated that she was a victim of qualifying criminal- activity, as required by section 
10l(a)(15)(U)(i) of the Act. Thus, she neces~arily cannot . satisfy the remaining eligibility 
requirements for U nonimmigrant status. See subsections I OJ (a)(lS)(U)(i)(l)-(IV) of the ACt 
(requiring qualifying criminal activity for all prongs of eligibility). 
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III. CONCLUSION 

The Petitioner has not demonstrated that she was a victim of qualifying criminal activity. As a 
result, she cannot establish that she meets the remaining eligibility requirements under subsections 
101 (a)( 15)(U)(i)(I)-(IV) of the Act. 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section 291 of the Act, 8 U.S.C. § 1361; see also Matter ofOtiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here that burden has not been met. 

ORDER: · The appeal is dismissed. 

Cite as Matter ofM-D-R-G-, ID# 55943 (AAODec. 23, 2016). 
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