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The Petitioner seeks nonimmigrant classification as a victim of certain qualifying criminal activity. 
See Immigration and Nationality Act (the Act) § 101(a)(15)(U), 8 U.S.C. § 1101(a)(15)(U). The 
Director, Vermont Service Center, denied the petition. The matter is now before us on appeal. The 
decision of the Director will be withdrawn and the petition will be remanded to the Director for further 
action. 

I. APPLICABLE LAW 

Section 101(a)(15)(U) of the Act provides for U nonimmigrant classification to: 

(i) subject to section 214(p), an alien who·files a petition for status under this subparagraph, if 
the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a result of having 
been a victim of criminal activity described in clause (iii); 

(II) the alien . . . possesses information concerning criminal activity described in 
clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or local 
prosecutor, to a Federal or State judge, to the Service, or to other Federal, State, 
or local authorities investigating or prosecuting criminal activity described in 
clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and military 
installations) or the territories and possessions of the United States; 

(iii) the criminal activity referred to in this clause is that involving one or more of the following 
or any similar activity in violation of Federal, State, or local criminal law: .. witness tampering; 
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obstruction of justice;; ... or attempt, conspiracy, or solicitation to commit any of the above 
mentioned crimes[.] 

The regulation at 8 C.P.R.§ 214.14(a) provides the following pertinent definitions: 

(14) Victim of qualifying criminal activity generally means an alien who has suffered direct 
and proximate harm as a result of the commission of qualifying criminal activity. 

(ii) A petitioner may be considered a victim of witness tampering, obstruction of justice, 
or perjury, including any attempt, solicitation, or conspiracy to commit one. or 
more of those offenses, if: 

(A) The petitioner has been directly and proximately harmed by the 
perpetrator of the witness tampering, obstruction of justice, or perjury; and 

(B) There are reasonable grounds to conclude that the perpetrator committed 
the witness tampering, obstruction of justice, or perjury offense, at least in 
principal part, as a means: 

(1) To avoid or frustrate efforts to investigate, arrest, prosecute, or 
otherwise bring to justice the perpetrator for other criminal activity; or 

(2) To further the perpetrator's abuse or exploitation of or undue 
control over the petitioner through manipulation of the legal system. 

Regarding the application procedures for U nonimmigrant classification, the regulation at 8 C.P.R. 
§ 214.14( c) states, in pertinent part: 

(2) Initial evidence. Form I-918 must include the following initial evidence: 

(i) Form I-918, Supplement B, "U Nonimmigrant Status Certification," signed by a 
certifying official within the six months immediately preceding the filing of Form 
I-918. The certification must state that: ... the [petitioner] has been a victim of 
qualifying criminal activity that the certifying official's agency is investigating or 
prosecuting; the petitioner possesses information concerning the qualifying criminal 
activity of which he or she has been a victim; the petitioner has been, is being, or is 
likely to be helpful to an investigation or prosecution of that qualifying criminal 
activity; and the qualifying criminal activity violated U.S. law, or occurred in the 
United States, its territories, its possessions, Indian country, or at military installations 
abroad. 
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In addition, the regulation at 8 C.F.R. § 214.14(c)(4), prescribes the evidentiary standards and burden of 
proof in these proceedings: 

The burden shall be on the petitioner to demonstrate eligibility for U-1 nonimmigrant 
status. The petitioner may submit any credible evidence relating to his or her Form I-
918 for consideration by [U.S. Citizenship and Immigration Services (USCIS)]. 
USCIS shall conduct a de novo review of all evidence submitted in connection with 
Form I-918 and may investigate any aspect of the petition. Evidence previously 
submitted for this or other immigration benefit or relief may be used by USCIS in 
evaluating the eligibility of a petitioner for U-1 nonimmigrant status. However, USCIS 
will not be bound by its previous factual determinations. USCIS will determine, in its 
sole discretion, the evidentiary value of previously or concurrently submitted evidence, 
including Form I-918, Supplement B, "U Nonimmigrant Status Certification." 

II. FACTS AND PROCEDURAL HISTORY 

The Petitioner is a native and citizen of Guatemala who entered the United States without inspection, 
admission, or parole. The Petitioner filed the instant Form I-918, Petition for U Nonimmigrant 
Status, with an accompanying Form I-918 Supplement B, U Nonimmigrant Status Certification, on 
December 3, 2012. He also filed a Form I-192, Application for Advance Permission to Enter as 
Nonimmigrant, to waive his grounds of inadmissibility. T4e Director issued a request for evidence 
(RFE) that the Petitioner was a victim of qualifying criminal activity and that he suffered substantial 
physical or mental abuse as a result of such criminal activity. The Petitioner responded to the RFE 
with additional evidence, which the Director found insufficient to establish the Petitioner's eligibility 
for U nonimmigrant status. The Director denied the Form I -918 and the accompanying Form I -192. 
The Petitioner timely appealed the denial of the Form I-918. 

III. ANALYSIS 

We review these proceedings de novo. Based on the evidence in the record, we withdraw the 
Director's decision concerning whether the Petitioner was a victim of a qualifying crime. We 
remand the appeal, however, because the evidence in the record does not demonstrate that the 
Petitioner suffered substantial physical or mental abuse as a result of the qualifying criminal activity. 

A. The Petitioner is the Victim of Qualifying Criminal Activity 

The Petitioner submitted a Form I-918 Supplement B signed by Regional 
Administrator with the U.S. Department of Labor (DOL), Wage and Hour Division (certifying 
official), on July 11, 2012. 1 The certifying official listed the criminal activity of which the Petitioner 
was a ·victim at Part 3.1 of Form I-918 Supplement B as obstruction of justice and witness 

1 The Petitioner also submitted a second Form I-918 Supplement 8 signed by Acting Regional Administrator 
with the U.S. Department of Labor, Wage and Hour Division (certifying official), on January 10,2014. 
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tampering. In Part 3.3, the certifying official referred to 18 U.S.C. §§ 1512 (witness tampering) and 
1505 (obstruction of justice) as the criminal activities that were investigated or prosecuted. At Part 
3.5, which asks the certifying official to briefly describe the criminal activity being investigated or 
prosecuted, he indicated that the Petitioner's former employer, S-P-2 "threatened physical harm and 
deportation to him or any other worker that spoke to investigators for the U.S. Department of 
Labor." 

Pursuant to the regulation at 8 C.F.R. § 214.14(a), a "victim of qualifying criminal activity" is defined 
as an alien who is directly or proximately harmed by the commission of qualifying criminal activity. 
The regulatory definition of victim was drawn in large part from the Attorney General Guidelines for 
Victim and Witness Assistance (AG Guidelines). See U Nonimmigrant Status Interim Rule, 72 Fed. 
Reg. 53014, 53016 (Sept. 17, 2007) (citing the AG Guidelines as an informative resource in the 
rule's definition of victim). The AG Guidelines clarify that "direct and proximate harm" means that 
"the harm must generally be a 'but for' consequence of the conduct that constitutes the crime" and 
that the "harm must have been a reasonably foreseeable result" of the crime. Attorney General 
Guidelines for Victim and Witness Assistance, 2011 Edition (Rev. May 2012), at 8-9. 

A review of the record, including the evidence submitted on appeal, demonstrates that the Petitioner 
has suffered direct or proximate harm as a victim of qualifying criminal activity under 8 C.F.R. 
§ 214.14(a). In an attachment to the Form I-918 Supplement B, the certifying official stated that 
upon the DOL's initiation of an investigation for wage violations, S-P- threatened the Petitioner with 
deportation, and threatened other workers with physical harm as well. On appeal, the Petitioner 
submits a letter from the DOL reiterating that the Petitioner received threats from S-P-as a "coercive 
measure to hide violative conduct from DOL investigators." Thus, there are reasonable grounds to 
conclude that the perpetrator committed the witness tampering or obstruction of justice offense, at 
least in principal part, as a means to avoid or frustrate efforts to investigate, arrest, prosecute, or 
otherwise bring to justice the perpetrator for other criminal activity. Accordingly, a preponderance 
of the evidence demonstrates that the Petitioner is the victim of a qualifying crime or criminal 
activity, as required by section 101(a)(15)(U)(i) of the Act and we withdraw the Director's contrary 
determination. 

B. Substantial Physical or Mental Abuse 

Although the Petitioner has established that he is a victim of a qualifying crime, the . record as 
presently constituted nonetheless does not establish that the Petitioner suffered substantial physical 
or mental abuse as a result of the qualifying criminal activity. At Part 3.6 of the Form I-918 
Supplement B, which asks for a description of any known or documented injury to the Petitioner, the 
certifying official states that the Petitioner fears for his safety and also fears that he will be deported. 
In his first personal statement, the Petitioner described his suffering by quoting the attachment to the 
Form I-918 Supplement B. He did not provide further information regarding the claimed substantial 
physical or mental abuse suffered as a result of the qualifying crimes. In his letter submitted in 

2 Name withheld to protect the company's identity. 
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response to the RFE, the Petitioner stated that he still suffers from the mental abuse that he endured 
from working with S-P-. The Petitioner described how he was mistreated by S-P- throughout his 
employment, including lack of medical care for a physical injury that he suffered while on the job. 
The Petitioner did not, however, provide probative details about how being a victim of witness 
tampering and obstruction of justice has impacted his life and continues to affect him. 

The Petitioner also submitted a psychological evaluation from Ph.D., and a joint 
medical evaluation from Associate Clinical Social Worker, and Licensed 
Clinical Social Worker, with reported that the 
Petitioner described having ongoing symptoms of depression and anxiety during his employment by 
S-P-, but that he is not in need of psychotherapeutic services at this time. and 

· concluded that the Petitioner suffers from Post-Traumatic Stress Disorder as a result of how he was 
treated by S-P~. Although the evaluations demonstrate that the Petitioner suffered from harm during 
his employment with S-P-, they do not include sufficient details regarding how the Petitioner's 
victimization resulted in his substantial physical or mental abuse. Consequently, the Petitioner has 
not satisfied subsection 101(a)(15)(U)(i)(l) of the Act, which requires him to demonstrate that he 
suffered substantial abuse resulting from qualifying criminal activity. 

IV. CONCLUSION 

In visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. Although the Petitioner has overcome the 
Director's ground for denial, he remains ineligible for U nonimmigrant classification on other 
grounds. Accordingly, the Director's decision will be withdrawn and the matter will be remanded to 
the Director for further action in accordance with the preceding discussion. The Director shall then 
issue a new decision. 

ORDER: The decision of the Director, Vermont Service Center is withdrawn. The matter is 
remanded to the Director, Vermont Service Center for further proceedings consistent 
with the foregoing opinion and for the entry of a new decision, which, if adverse, 
shall be certified to us for review. 

Cite as Matter of A-E-G-8-, ID# 15258 (AAO Jan. 11, 2016) 
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