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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form 1-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded the Petitioner did not establish that he has been a victim of 
qualifying criminal activity. Accordingly, the Director also determined the Petitioner did not 
establish that he meets any of the remaining eligibility criteria at section 101(a)(15)(U)(i)(I)-(IV) of 
the Act. We dismissed the Petitioner's appeal and denied a subsequent motion ~o reconsider. 

The matter is again before us on a motion to reconsider. On motion, the Petitioner submits a brief. 
The Petitioner continues to claim that he was a victim of qualifying criminal activity. 

Upon review, we will deny the motion to reconsider. 

I. APPLICABLE LAW 

A motion to reconsider must: (1) state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application of 
law or U.S. Citizenship and Immigration Services (USCIS) policy; and (2) establish that the decision 
was incorrect based on the evidence of record at the time of the initial decision. 8 C.F.R. 
§ 103.5(a)(3). 

As discussed in our prior decisions, incorporated here by reference, under the regulation at 
8 C.F.R. § 214.14(a)(9), a victim of qualifying criminal activity must demonstrate the "nature and 
elements of the offense[] are substantially similar to the statutorily enumerated list of criminal 
activities." 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010). A petitioner may submit any 
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evidence for us to consider; however, we determine, in our sole discretion, the credibility of and the 
weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). 

II. ANALYSIS 

The Form I-918 Supplement B, U Nonimmigrant Status Certification (Supplement B) and underlying 
record indicated that the crime investigated or prosecuted was section 422 (Criminal threats), of the 
California Penal Code. Although there were additional crimes noted on the Supplement B, our 
review is limited to section 422 as the Petitioner does not dispute that those additional crimes are not 
qualifying crimes or substantially similar to qualifying crimes. 

As in his previous motion and on appeal, the Petitioner reasserts that the offenses of criminal threats 
and felonious assault are substantially similar under the California Penal Code because a conviction 
for either offense does not require that the perpetrator intended to have committed "great bodily 
injury" and because both offenses are "serious felonies." These arguments were already addressed 
in our prior decision, where we noted that felony assault required an actual attempt while criminal 
threats required no attempt. We further distinguished the nature and elements of the two crimes by 
noting that the California Penal Code categorized the crimes in separate titles of the code. 
Therefore, although we acknowledged that the nature of the offenses share~ some similarity, we 
ultimately determined that "the regulatory definition [at 8 C.F.R. § 212.14(a)(9)] requires that both 
the 'nature and elements'" of the two offenses have to be substantially similar. 1 

The Petitioner further asserts that since the perpetrator of the crime made criminal threats to .kill the 
Petitioner with a knife, he was the victim of an attempt to commit felonious assault. In support of 
this assertion, the Petitioner again rel.ies on the underlying facts of the crime to establish his 
eligibility. However, the relevant inquiry is what criminal activity has been documented as being 
investigated or prosecuted. In this instance, neither the certifying official nor the underlying police 
report included an "[a]ttempt to commit any of the named crimes." When deciding whether the 
Petitioner has established that he is a victim of qualifying criminal activity as reported by the 
certifying agency, it is within our sole discretion to determine the proper weight to accord the 
Supplement B, which indicated that only the offenses of "Felonious Assault" and "False 
Imprisonment" were detected, investigated, or prosecuted; the record did not indicate an "attempt" to 
commit either of these crimes. 

Upon review, the Petitioner's current motion does not overcome our prior determinations that the 
crime of criminal threats under the California Penal Code is not substantially similar to felonious 
assault, a qualifying crime. He, therefore, has not demonstrated that he is a victim of qualifying 
criminal activity. Consequently, the motion to reconsider must be denied. 

1 We also discussed the reasons for concluding that the Petitioner did not sufficiently establish that he was a victim of 
false imprisonment, another qualifying crime under the Act, as asserted on his previous motion. The Petitioner's 
contention on the motion currently before us does not include any further discussion of being a victim of false 
imprisonment. 
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III. CONCLUSION 

The Petitioner has not established that he is the victim of qualifying criminal activity, as required by 
section 101(a)(15)(U)(i)(I) of the Act, and he thereby cannot demonstrate that he meets any of the 
remaining eligibility criteria at section 101 (a)( 15)(U)(i)(I)-(IV) of the Act. 

The Petitioner bears the burden of proof to establish his eligibility. Section 291 ofthe Act, 8 U.S.C. 
§ 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 
Accordingly, the motion to reconsider will be denied. 

ORDER: The motion to reconsider is denied. 
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