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The Petitioner seeks .. U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p). 8 U.S.C. 
§ § 11 01 (a)( 15 )(U) and 1184(p ). The U -1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center. denied the petition. The Director concluded that the 
Petitioner was inadmissible to the United States, and that the grounds of inadmissibility had not been 
waived. The Petitioner filed an appeal. We concluded that the Petitioner was inadmissible to the 
United States, as he had multiple criminal convictions for which the aggregate jail time was more than 
five years. and because he was not in possession of a valid passport or border crossing card. The 
Petitioner filed a motion to reopen. On motion, we withdrew our previous finding that the Petitioner did 
not have a valid passport or border crossing card, and denied the motion because the Petitioner 
remained inadmissible as his aggregate criminal sentences totaled more than five years. 

The matter is now before us on a motion to reopen and a motion to reconsider. The Petitioner 
submits a brief and additional evidence. The Petitioner claims that he is not inadmissible. because 
his aggregate criminal sentences are fewer than five years. 

Upon review, we will grant the motion and sustain the appeal. 

I. APPLICABLE LAW 

A motion to reopen must state the new facts to be provided and be supported by affidavits or other 
documentary evidence. 8 C.P.R. § 103.5(a)(2). A motion to reconsider must: (1) state the reasons ft)r 
reconsideration and be supported by any pertinent precedent decisions to establish that the decision was 
based on an incorrect application of law or United States Citizenship and Immigration Services 
(USCIS) policy: and (2) establish that the decision was incorrect based on the evidence of record at the 
time ofthe initial decision. 8 C.P.R.§ 103.5(a)(3). 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter of Chawathe. 25 I&N Dec. 369 (AAO 2010). A petitioner may submit any 
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evidence for us to consider; however, we determine, in our sole discretion, the credibility of and the 
weight to give that evidence. See section 214(p)(4) of the Act 8 C.P.R.§ 214.14(c)(4). 

II. RELEVANT FACTS AND PROCEDURAL HISTORY 

The Petitioner is a native and citizen of Mexico who last entered the United States on August 7. 
1999. with a valid nonimmigrant tourist visa. The Petitioner filed the instant Form I -918. Petition 
for U Nonimmigrant Status and Form I-192, Application for Advance Permission to Enter as 
Nonimmigrant. The Director denied the Form I-918 because the Petitioner was inadmissible to the 
United States, and the grounds of inadmissibility had not been waived, under the following sections 
of the Act: section 212(a)(2)(A)(i)(I) (conviction of a crime involving moral turpitude). 
section 212(a)(2)(A)(i)(II) (controlled substance violation), section 212(a)(7)(B)(i)(l) (not in 
possession of a valid passport), and section 212(a)(7)(B)(i)(II) (not in possession of a valid 
nonimmigrant visa or border crossing card). On appeaL we determined that the Petitioner \Vas not 
inadmissible for having been convicted of a crime involving moral turpitude or a controlled 
substance violation, and withdrew the Director's decision to the contrary. We denied the Form 
I -918, and affirmed the Director's decision that the Applicant was inadmissible because he was not 
in possession of a valid passport or border crossing card under sections 212(a)(7)(B)(i)(l) and (II) of 
the Act. On motion to reopen, the Petitioner presented a copy of a valid passport. and we withdrew 
our previous finding of inadmissibility under section 212(a)(7)(B)(i) of the Act. We detennined. 
however, that the Petitioner remained inadmissible to the United States under section 212(a)(2)(B) of 
the Act (multiple criminal convictions), and the Director had not waived this ground of 
inadmissibility. 

A motion to reopen must state the new facts to be provided and be supported by affidavits or other 
documentary evidence. 8 C.P.R. § 1 03.5(a)(2). A motion to reconsider must: ( 1) state the reasons for 
reconsideration and be supported by any pertinent precedent decisions to establish that the decision was 
based on an incorrect application of law or U.S. Citizenship and Immigration Services (USCIS) policy; 
and (2) establish that the decision was incorrect based on the evidence of record at the time of the initial 
decision. 8 C.P.R. § 103.5(a)(3). 

III. ANALYSIS 

Based on the supplemental evidence submitted with the current motion, the Petitioner has overcome 
our determination that he is inadmissible to the United States. The Petitioner has asserted new facts 
to be proved in the reopened proceeding, as required by the regulation at 8 C.P.R. § 103.5(a)(2). 
Consequently. the motion to reopen is granted for the reasons discussed below. The motion to 
reconsider is moot and will not be considered further. 

Section 212( a)(3 )(B) of the Act provides that any foreign national who has been convicted of two or 
more offenses for which the aggregate sentences to confinement is five years or more is 
inadmissible. On his previous motion, we determined that the Petitioner's aggregate sentences 
resulting from his multiple convictions totaled more than five years. On motion. the Petitioner 
submits supplemental materials from the criminal court establishing that some of the sentences ran 
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concurrently, not consecutively, and asserts that for the concurrent sentences. only the longer 
sentence of the two concurrent sentences should be counted. He contends that the total aggregate 
sentences should be counted as set forth below: 

1. The Petitioner admits that the aggregate sentence for the two 
offenses in this case was 360 days. 

2. The Petitioner was convicted of Driving without Privileges. with a 
sentence of 365 days jail, and for Leaving the Scene of an Accident Involving Damage. with 
a sentence of 60 days in jail. With the current motion, the Petitioner submits a judgment 
supplement, indicating that the sentences for the two offenses would run concurrently. He 
argues that the total sentence for this case is 365 days in jail, the larger sentence of the two. 

3. The Petitioner was convicted of Driving without Privileges. with a 
sentence of 365 days in jail, and for Failure to Provide Proof oflnsurance. with a sentence of 
180 days in jail. On motion. the Petitioner submits a judgment supplement. indicating that 
the sentence would run concurrent with (180 days). and consecutive to 
any other cases. The Petitioner indicates that the total sentence for these two offenses is 365 
days in jail, and that the 180-day sentence should be counted with the total sentence in 

4. The Petitioner admits that the sentence for the single offense in this 
case was 60 days in jail. 

5. The Petitioner admits that the sentence for this single offense was 
180 days in jail. On motion, the Petitioner submits a judgment supplement. indicating that 
the sentence should be concurrent to and that the aggregate sentences for 
the two offenses should be 180 days. 

6. The Petitioner was convicted of Driving without Privileges. with a 
sentence of 180 days in jaiL and Failure to Provide Proof of Insurance, with a sentence of 
180 days in jail. On motion. the Petitioner submits a judgment supplement, indicating that 
the sentences for the two offenses would run concurrently. He asserts that the total sentence 
for this case is 180 days in jail. 

7. The Petitioner admits that the sentence for this single offense was 
20 days in jail. 

8. The Petitioner admits that the sentence for this offense was 2 days 
in jail. 

9. The Petitioner admits that the sentence for this offense was 3 days in 
jail. 
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When a court orders sentences to run concurrently, only the largest of the sentences should be 
counted to determine the aggregate sentence under section 212(a)(2)(B) of the Act. Matter of 
Fernandez, 14 I&N Dec. 24, 25 (BIA 1972). Considering the concurrent sentences, the aggregate 
time to which the Petitioner was sentenced to confinement for the crimes listed above is fewer than 
five years. Accordingly, we withdraw our decision dated July 23, 2015, finding that the Petitioner 
was inadmissible under section 212(a)(2)(B) of the Act. 

IV. CONCLUSION 

On motion, the Petitioner has overcome our previous determinations that he is inadmissible to the 
United States. He is consequently eligible for nonimmigrant classification under section 
101(a)(15)(U)(i) ofthe Act, pursuant to 8 C.F.R. § 214.1(a)(3)(i). 

The burden of proof is on the applicant to demonstrate eligibility for the immigration benefit he seeks. 
Section 291 of the Act; 8 C.F.R. § 214.14(c)(4); Matter of Otiende, 26 I&N Dec. 127, 128 (BIA 
2013 ). The Petitioner has met that burden. 

ORDER: The motion to reopen is granted and the appeal is sustained. 

Cite as Matter ofJ-A-V-, ID# 16001 (AAO June 9, 2016) 
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