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The Petitioner seeks "U-1'' nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(l5)(U) and 214(p), 8 U,S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the petition and we dismissed a subsequent appeal. In 
our prior decision, incorporated here by reference, we concluded that the Petitioner had not 
demonstrated that he was the victim of qualifying criminal activity or criminal activity substantially 
similar to a qualifying crime, and, that he was, therefore, also unable to meet the remaining eligibility 
criteria at section 101(a)(15)(U)(i) of the Act. 

The matter is now before us on a motion to reconsider. On motion, the Petitioner submits a brief 
The Petitioner claims that we erred in not considering the underlying facts of the criminal activity 
which show that the Petitioner was a victim of the qualifying crime of felonious assault. 

Upon review, we will deny the motion to reconsider. 

I. APPLICABLE LAW 

A motion that does not meet the applicable requirements shall be denied. 8 C.F.R. § 103.5(a)(4). A 
motion to reconsider must: (I) state the reasons for reconsideration and be supported by any pertinent 
precedent decisions to establish that the decision was based on an incorrect application of law or U.S. 
Citizenship and Immigration Services policy; and (2) establish that the decision was incorrect based on 
the evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). 

· The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter o.fChawathe, 25 l&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our review; however, we determine, in our sole discretion, the credibility 
of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). 
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II. ANALYSIS 

Upon a full review of the record, the Petitioner has not overcome the grounds for denial. 

In our prior decision on appeal, we determined that robbery under California Penal Code section 211, 
the only crime certified on the Form I-918 Supplement B, U Nonimmigrant Status Certification, as 
being investigated or prosecuted, was not a qualifYing crime and was not substantially similar to the 
qualifYing crime of felonious assault. We further held that the record did not establish that the 
certifying agency or any other law enforcement agency investigated or prosecuted felonious assault, 
notwithstanding the fact that the underlying police incident report indicated the presence and possible 
use of a stun gun. Finally, we concluded that as the Petitioner had not demonstrated that he was a 
victim of qualifYing criminal activity, he necessarily also did not establish that he: had suffered 
substantial physical or mental abuse as a result of the criminal activity; possessed information about 
the criminal activity; and was helpful in the investigation and prosecution of the activity. 

On motion, citing to People v. Guerin, 22 Cal. App. 3d 775 (1972) and U.S. v. Becerril-Lopez, 541 
F .3d 881 (9th Cir. 2008), the Petitioner asserts that robbery and felony assault under California law 
are both crimes of violence against a person and thus, are substantially similar offenses. Although 
the Petitioner is correct that robbery and felony assault under California law are violent in nature, the 
Petitioner must also demonstrate that the elements of the two offenses are substantially similar, 
which he has not shown. 8 C.F.R. § 214.14(a)(9) (defining the phrase "any similar activity" to 
include the nature and the elements of the crime). 

Additionally, the Petitioner contends that given that assault is a "lesser offense" of robbery under 
California law, "the spirit of the law should not preclude [him] from establishing that the crime of 
robbery is similar to a felonious assault." The Petitioner previously asserted on appeal that robbery 
included all the elements of both theft and assault and that assault with a deadly weapon or with 
force likely to produce great bodily injury was an offense included within the crime of robbery. 
However, the California Supreme Court considered the issue of whether assault was a lesser 
included offense of robbery and specifically held that it was not, because a robbery offense could be 
committed without attempting to inflict violent injury and without the present ability to do so, both 
of which are required elements to constitute an assault under California law. People v. Wolcott, 665 
P.2d 520, 524-26 (Cal. 1983). 

In addition, assault under California Penal Code section 240 and assault with a deadly weapon or 
force likely to produce great bodily injury under section 245 do not require a taking, while robbery 
does. The element of taking is not merely a technicality, but a required element of the crime of 
robbery. Therefore; the nature and elements of the statutes are not substantially similar. As 
discussed in our prior decision, section 101(a)(I5)(U)(iii) of the Act encompasses "any similar 
activity" to the enumerated crimes, which the regulation defines as "criminal offenses in which the 
nature and elements of the offenses are substantially similar to the statutorily enumerated list of 
criminal activities." 8 C.F.R. § 214.14(a)(9). The nature and elements of the crime investigated or 
prosecuted here must be substantially similar to one of the qualifying criminal activities in the 
statutorily enumerated list. The proper inquiry is not fact-based, but rather entails a comparison of 
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the nature and elements of the statutes in question. Thus, contrary to the Petitioner's assertions, the 
underlying facts of the criminal activity are not relevant to a determination whether the two offenses 
are substantially similar, and the Petitioner has not cited to any binding or legal authority 
establishing otherwise. 

The Petitioner also maintains that we erred in our previous decision because we did not consider 
evidence in the record indicating that the criminal activity committed against the Petitioner included 
aggravated or felonious assault, specifically evidence showing that the perpetrator used a stun gun 1 and 
physical force likely to produce great bodily injury against the Petitioner. He asserts that our 
determination that the evidence did not establish that the certifying agency investigated or prosecuted 
felonious assault was "speculative and conjectural," where the certifying official specifically indicated 
in the Form I-918 Supplement B that he was a victim of felonious assault and armed robbery and where 
there is no evidence to the contrary. The Petitioner further contends that he should not be penalized for 
the certifying agency's failure to specify felony assault as one of the crimes that was investigated. 

There is no question that a qualifying crime, such as felonious assault, may have occurred during the 
commission of the non-qualifying robbery offense committed against the Petitioner. However, the 
record must still demonstrate that the certifying agency or another law enforcement entity actually 
detected,2 investigated, or prosecuted the qualifying criminal activity. In making that determination, 
our factual inquiry is limited to whether the record as a whole, including the Form l-918 Supplement 
B, establishes that the certifying agency or other law enforcement agencies detected or investigated 
the qualifying crime. Here, although the certifying official marked the box at part 3.1 of the Form 
1-918 Supplement B, indicating the Petitioner was a "victim of criminal activity involving or similar 
to ... felonious assault," and "armed robbery," he cited only to the statute corresponding to robbery 
under California law as the criminal activity that was actually investigated and prosecuted. 
Likewise, at part 3.5, in describing the criminal activity that was investigated and prosecuted, the 
certifying official did not indicate that an assault was committed and instead stated that the crime 
investigated was "armed robbery with suspected use of stun gun." Although the criminal incident 
report makes reference to the presence of a stun gun and to "other weapon," again, the only criminal 
offense identified in the report is attempted robbery. As discussed, we do not engage in an analysis 
of the underlying facts of the Petitioner's claims or of those contained in the incident report to 
determine whether or not a qualifying crime occurred. Therefore, upon review, our prior 
determination was not speculative as the certifying agency did not indicate that a felonious assault 
was detected or investigated. 

1 In our prior decision, we made reference to the fact that a stun gun was not a "deadly weapon" unMr California law. 
On motion, the Petitioner contends that use of a deadly weapon is not a required element of a felonious assault offense. 
The Petitioner misunderstands our statement, in which we were addressing the lack of evidence in the criminal records 
showing that a felonious assault was actually investigated or prosecuted. 
2 The tenn "investigation or prosecution," also refers to the "detection" of a qualifying.crime or criminal activity. 
8 C.F.R. § 214.14(a)(5). 
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Ill. CONCLUSION 

On motion, the Petitioner has not overcome the grounds for denial, as he has not demonstrated that 
he was the victim of a qualifYing crime, and cons'equently, also has not established the remaining 
eligibility criteria at section I 01 (a)(15)(U)(i) of the Act The Petitioner is consequently ineligible for 
nonimmigrant classification under section IOI(a)(l5)(U) of the Act 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought Section 291 of the Act; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, 
that burden has not been met 

ORDER: The motion to reconsider is denied. 

Cite as Matter ofA-G-S-, ID# 16515 (AAO May 26, 2016) 

4 


