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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition), concluding that the Petitioner did not establish that she suffered substantial physical or 
mental abuse as a result of being the victim of qualifying criminal activity. 

The matter is now before us on appeal. The Petitioner submits a brief and additional evidence, and 
asserts that the Director erred in finding that the crime of which she is a victim is not a qualifying 
criminal activity. The Petitioner also contends that the Director erred in concluding that she did not 
suffer substantial physical or mental abuse as a result of the crime. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

Section 101(a)(15)(U) ofthe Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p ), an alien who files a petition for status under. this 
subparagraph, if the Secretary ofHomeland Security determines that--

(I) the alien has suffered substantial physical or mental abuse as a result of 
having been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described 
in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or 
local prosecutor, to a Federal or State judge, to the Service, or to other 
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Federal, State, or local authorities investigating or prosecuting criminal 
activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and 
military installations) or the territories and possessions of the United 
States[.) 

(iii) the criminal activity referred to in this clause ii that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: . . . felonious assault; ... or attempt, conspiracy, or solicitation to commit 
any ofthe above mentioned crimes[.] 

According to the regulation at 8 C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101 (a)( 15)(U)(iii) of the Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). 

The burden of proof is on a petitiOner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. ANALYSIS 

Upon a full review of the record, as supplemented on appeal, the Petitioner has not overcome the 
Director's grounds for denial. 

A. Victim of Qualifying Criminal Activity 

1. Criminal Activity Certified as Being Detected, 1 Investigated, or Pros~cuted 

The Petitioner submitted a Form 1-918 Supplement B, U Nonimmigrant Status i". Certification 
(Supplement B), signed by Trial Bureau Director, District Attorney's 
Office, Texas (certifying official). At part 3.3 of the Supplement B, the certifying official 
cited Tex. Penal Code section 29.02(a)(l ),2 robbery with bodily injury, as the statutory citation for 

1 The tenn "investigation or prosecution," as used in section IOI(a)(I5)(U)(i) ofthe Act, also includes the "detection" of 
a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
2 The certifying official incorrectly listed the citation as "29.02 .1." The evidence of record indicates that the certifying 
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the criminal activity that was investigated or prosecuted. At part 3.1 of the Supplement B, the 
certifying official checked "Felonious Assault" and "Other: Robbery w/ Bodily Inj [ ury ]" as the 
criminal activity of which the Petitioner was a victim. 

2. The Petitioner was not the Victim of Qualifying Criminal Activity 

The Director determined that the Petitioner was not the victim of qualifying criminal activity 
because robbery in violation of Tex. Penal Code section 29.02(a)(1) is not substantially similar to a 
qualifying crime. 

The Petitioner asserts on appeal that there is no need to compare the nature and elements of rpbbery 
in violation of Tex. Penal Code section 29.02(a)(l) with any other crime because it is by definition a 
felonious assault. She reasons that robbery under Tex. Penal Code section 2.?.02(a)(l) is a felony, 
and it is an assault because its elements "mirror the elements of assault." In the alternative, the 
Petitioner asserts that the nature and elements of robbery under Tex. Penal Code section 29.02(a)(l) 
are substantially similar to aggravated assault under the Model Penal Code. 

The crime of robbery is not specifically listed as a qualifying crime at section 101 ( a)(15)(U)(iii) of 
the Act. Although the statute encompasses "any similar activity" to the enumerated crimes, the 
regulation defines "any similar activity" as "criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
8 C.F.R. § 214.14(a)(9). Thus, the nature and elements of robbery must be substantially similar to 
one of the qualifying criminal activities in the statutorily enumerated list. !d. The inquiry is not 
fact-based, but rather entails comparing the nature and elements of the statutes in question. 

Tex. Penal Code section 29.02(a)(l) provides that a person commits robbery "if, in the course of 
committing theft ... with intent to obtain or maintain control of the property, he ... intentionally, 
knowingly, or recklessly causes bodily injury to another .... " 

The Texas Penal Code d~fines assault at section 22.01(a), which provides in pertinent part that a 
person commits assault if he or she: 

(1) intentionally, knowingly, or recklessly causes bodily injury to another, including 
the person's spouse; 

(2) intentionally or- knowingly threatens another with imminent bodily InJury, 
including the person's spouse; or 

(3) intentionally or knowingly causes physical contact with another when the person 
knows or should reasonably believe that the other will regard the contact as offensive 
or provocative. 

official intended to write it as section 29.02(a)(l). 
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Assault under Tex. Penal Code section 22.0l(a) is a misdemeanor unless it is committed against 
certain protected classes of people, is a repeat offense, or involves impeding the breathing or 
circulation ofthe victim. Tex. Penal Code§ 22.01(b)-(b-1). 

Texas law also prohibits aggravated assault, a felony, at Tex. Penal Code section 22.02, which 
provides in pertinent part that a person commits aggravated assault if he or she commits an assault 
and "causes serious bodily injury to another, including the person's spouse[,] or ... uses or exhibits 
a deadly weapon during the commission of the assault." 

The Petitioner argues that the certified crime of robbery is punishable as a felony because the use of 
assault in its commission is an aggravating factor that "makes it more serious than theft or 
misdemeanor assault." However, the elements of assault included in the robbery statute at Tex. 
Penal Code se~tion 29.02(a)(l) mirror those of misdemeanor assault at Tex. Penal Code section 
22.0l(a)(l). Robbery under Tex. Penal Code section 29.02(a)(l) and misdemeanor assault under 
Tex. Penal Code section 22.01(a)(l) both require intentionally, knowingly, or recklessly causing 
bodily injury to another. Robbery under Tex. Penal Code section 29.02(a)(l) does not include as 
elements any of the aggravating factors that raise misdemeanor assault under Tex. Penal Code 
section 22.0l(a) to a felony, such as assault against certain protected classes of people, a repeat 
offense, or impeding the breathing or circulation of the victim. 

Similarly, robbery under Tex. Penal Code section 29.02(a)(l) does not require an assault involving 
serious bodily injury to the victim or use of a deadly weapon, as prohibited by the felony aggravated 
assault statute at Tex. Penal Code section 22.02. Instead, robbery involving aggravated assault is 
prohibited under a separate aggravated robbery statute, Tex. Penal Code section 29.03. In this case, 
the certified crime was robbery under Tex. Penal Code section 29.02(a)(l), the nature and elements 
of which are not substantially simpar to felony assault under either Tex. renal Code section 
22.01(a)(l) or Tex. Penal Code section 22.02. 

Furthermore, the nature and elements of robbery under Tex. Penal Code section 29. 02( a )(I) are not 
substantially similar to aggravated assault under the Model Penal Code. Section 211.1 (2) of the 
Model Penal Code provides, in pertinent part: 

A person is guilty of aggravated assault if he: 

(a) attempts to cause serious bodily injury to another, or causes such injury purposely, 
knowingly or recklessly under circumstances manifesting extreme indifference to the 
value of human life; or 

(b) attempts to cause or purposely or knowingly causes bodily injury to another with a 
deadly weapon. 
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This section of the Model Penal Code requires that an assault involve serious bodily injury or use of 
a deadly weapon. As stated, robbery under Tex. Penal Code section 29.02(a)(l) requires assault 
causing bodily injury, but not serious bodily injury, use of a deadly weapon, or other aggravating 
factors. Therefore, the nature and elements of robbery in violation of Tex. Penal Code section 
29.02(a)(l) are not substantially similar to aggravated assault under the Model Penal Code.3 

Accordingly, the Petitioner has not established that she is the victim of qualifying criminal activity 
as required by section 101 (a)( 15)(U)(i) of the Act. 

B. Substantial Physical or Mental Abuse 

The Director also concluded that the Petitioner did not establish that she suffered substantial abuse 
as a result of the certified crime. Because the Petitioner has not demonstrated that she is the victim 
of qualifying criminal activity, she also cannot establish that she suffered substantial abuse as a 
result of qualifying criminal activity as required by section 101 ( a)(15)(U)(i)(I) of the Act. 

III. CONCLUSION 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter ofM-V-C-, ID# 11780 (AAO Nov. 9, 2016) 

3 The Petitioner submits a prior non-precedent decision in which we found that robbery under Tex. Penal Code section 
29.02 is substantially similar to aggravated assault under Model Penal Code section 211.1 (2). However, while the 
regulation at 8 C.F.R. § I 03.3(c) provides that our precedent decisions are binding on all USC IS employees in the 
administration of the Act, unpublished decisions are not similarly binding. Non-precedent decisions are only binding on 
the parties to those cases, and they do not create or modify USC IS policy or practice with respect to any other cases. See 
USC IS Policy Memorandum PM-602-0086.1, Precedent and Non-Precedent Decisions of the Administrative Appeals 
Office (AAO), November 18,2013. ~ 
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