
MATTER OF S-X-C-M-

APPEAL OF VERMONT SERVICE CENTER DECISION 

NoQ-Precedent Decision of the 
Administrative Appeals Office 

DATE: NOV. 10,2016 
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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918; Petition for U Nonimmigrant Status 
(U petition). The Director concluded that the Petitioner had not established that she was a victim of 
qualifying criminal activity and, therefore, she had also not demonstrated the statutory criteria for U 
nonimmigrant classification under subsections 101(a)(15)(U)(i)(I)-(IV) ofthe Act. The Director also 
specifically noted that the Petitioner had not shown that she suffered substantial physical or mental 
abuse as the result of qualifying criminal activity. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief along with copies 
of court decisions related to false imprisonment and a Department of Homeland Security (DHS) U 
Visa Law Enforcement Certification Resource Guide. The Petitioner claims that the record 
demonstrates that she was the victim of the qualifYing crime of false imprisonment and that she has 
suffered substantial physical and mental abuse as a result. 

Upon de novo review, we will dismiss the appeal. 

I. APPLICABLE LAW 

Section 101 (a)( 15)(U) of the Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p ), an alien who files a petition for status under , this 
subparagraph, if the Secretary ofHomeland Security determines that--

(I) the alien has suffered substantial physical or mental abuse as a result of 
having been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described 
in clause (iii); 
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(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or 
local prosecutor, to a Federal or State judge, to the Service, or to other 
Federal, State, or local authorities investigating or prosecuting criminal 
activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and 
military installations) or the territories and possessions of the United 
States[.] 

(iii) the criminal activity referred to in this clause is that involving \one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: ... false imprisonment; ... or attempt, conspiracy, or solicitation to 
commit any of the above mentioned crimes[.] 

According to .,the regulation at 8 C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101 (a)( 15)(U)(iii) of the Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). -

II. ANALYSIS 

The Petitioner filed the instant U petition and a Form 1-192, Application for Advance Permission to 
Enter as Nonimmigrant (waiver application), claiming to be the victim of false imprisonment. Upon 
a full review of the record, as supplemented on appeal, the Petitioner has not overcome the 
Director's grounds for denial. 
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A. Victim of Qualifying Criminal Activity 

1. Criminal Activity Certified as Being Detected, 1 Investigated, or Prosecuted 

The Petitioner initially submitted a Form I-918 Supplement B, U Nonimmigrant Status Certification 
(Supplement B), dated June 12, 2013, by Youth and Family Services Division, 

California, Police Department (certifying official). Part 3.3 of the Supplement B contains 
citations to sections 243.2(a)(l) and 236 of the California Penal Code (CPC), corresponding to the 
offenses of battery on school or park property or hospital grounds and false imprisonment, 
respectively, as the criminal activities that were investigated or prosecuted. Part 3.1 lists the 
criminal activity committed against the Petitioner as involving or similar to the qualifying crime of 
"False Imprisonment," "Related Crime(s)," and "Other: Battery on a Child." At part 3.5, which asks 
to describe the criminal activity being investigated or prosecuted, the Supplement B indicates: "The 
child's teacher picked her up by her arms, shook her three times, and threw her to the ground." It 
further states to "See attached police report for facts knowr;t to the officer taking the initial report." 

The attached police report lists the crime investigated as "Battery On School Grounds" and cites 
only to section 243.2(a)(1) of the CPC, which is also the only crime listed on the accompanying 
narrative. The narrative indicates that officers were dispatched to a call of a battery on school 
grounds and that, "[b ]ased on the statements of the victims, it appears that the crime of Battery on 
School Grounds (243.2(a)(l)PC) occurred." 

/ 

Because the inclusion of false imprisonment on the Supplement B was not supported by the narrative 
on the police report, the Director issued a request for evidence (RFE). In response, the Petitioner 
submitted a second Supplement B, signed on December 9, 2014, by the same certifying official, 
which is amended at part 3.5 to include: "[U]pon further examination and investigation, I am 
certifying that the Police Department also has considered this crime as false 

I 

imprisonment, PC§ 236, because the teacher unlawfully violated [the Petitioner's] personal liberty." 
The certifying official did not provide a discussion of why the first Supplement B was deficient and 
submitted no further evidence to demonstrate that the certifying office actually detected, 
investigated, or prosecuted the crime of false imprisonment. 

In denying the petition, the Director noted that she had contacted the certifying official after this 
second Supplement B was submitted and the certifying official "attested that the charge of False 
Imprisonment was not part of the crime report and therefore not investigated or charged." The 
Director determined, therefore, that the Petitioner was the victim only of battery on school grovnds, 
and that battery is not qualifying criminal activity. 

On appeal, the Petitioner contends that she was the victim of false imprisonment. She describes the 
incident that occurred and maintains that the Police Department certified the case under 

1 
The term "investigation or prosecution," as used in section 10l(a)(l5)(U)(i) of the Act, also includes the "detection" of 

a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
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false imprisonment because the teacher unlawfully violated her personal liberty. The Petitioner 
states that California law prohibits corporal punishment and asserts that the battery against her 
caused the feeling that she could not escape. The Petitioner cites California court decisions that 
define false imprisonment and argues that her personal liberty was violated and she was prevented 
from escape by force and fear. She further states that the Supplement B included that false 
imprisonment was investigated, though not charged, and asserts that DHS guidance states that a 
qualifying crime determination is made based on all evidence presented. 

The issue before us is whether false imprisonment, a qualifying criminal activity, was actually 
detected and investigated. However, before we reach this specific issue, we must first discuss the 
regulation at 8 C.F .R. § 214.14( c )(2)(i), which requires that at the time of filing, a U petition "must 
include" as initial evidence a Supplement B "signed by a certifying official within the six months 
immediately preceding the filing of Form 1-918 (emphasis added)." The Petitioner submitted two 
Supplements B; the first one accompanied the filing of the U petition, and the second one the 
Petitioner submitted in response to the Director's request for evidence (RFE).2 The Supplement B 
that the certifying official executed one year after the filing of the U petition does not conform to the 
regulation at 8 C.F .R. § 214.14( c )(2)(i). Although we are not required to consider this second one 
because it was not properly executed in accordance with the governing regulation, we will 
nevertheless address both Supplements B in our analysis, as the Director did in her decision. 

According to the police report, on 2013, two police officers responded "to a call [at the 
school] of a battery that happened on school grounds" at on 2013. The 
responding officers reported to the school and questioned the principal, the Petitioner, and another 
victim, but not the perpetrator, as she had been put on administrative leave. At the conclusion of 
their interviews, the police officers concluded that a violation of section 243 .2( a)(l) of the CPC had 
occurred (battery on sch~ol grounds). As the Director noted, there is no mention in this narrative 
that the officers made any finding that the crime of false imprisonment had occurred. Given that 
there was no indication of this crime, we must therefore ask why the certifying official included 
references to that crime on the Supplements B. 

The role of a certifying official is to, in part, "verify certain factual information" on the Supplement 
B about the crime committed against a petitioner. See'U Nonimmigrant Status Interim Rule (U rule), 
72 Fed. Reg. 53014, 53024 (Sept. 17, 2007). The source of the factual information that we have in 
this case is the police report; yet, nowhere in this report is false imprisonment cited or mentioned. 
Because the responding officers made no mention in the report about the possibility of false 
imprisonment having occurred, the certifying official's citation of California's false imprisonment 
statute is not a verification of the factual information concerning the crime. This conclusion is 
supported by the email exchange between the certifying official and the Petitioner's attorney, 
occurring six days after the petition was denied, as well as the statement at part 3.3 of the second 

2 
We note that in the RFE, the Director did not inform the Petitioner that a new Supplement B could be submitted as 

evidence to establish that the Petitioner was the victim of qualifYing criminal activity. There is no regulation allowing us 
to accept a Supplement Bin contravention of the regulation, to include one that is signed after the U petition filing date. 

4 



(b)(6)

Matter ofS-X-C-M-

Supplement B itself. In the email exchange the certifying official recounts to the Petitioner's 
attorney a phone call between him and the Director: "[A]s I remember- the issue was the actual 
false imprisonment claim not being articulated in the report and [inability] to go back and add 
it (emphasis added)."3 And, at part 3.3, the certifying official states: ' first identified this crime 
as battery ·. . . . Upon further examination and investigation, I am certifying that the also has 
considered this crime as false imprisonment ... because the teacher unlawfully violated her personal 
liberty." 

( 

A Supplement B should reflect the relevant and specific details of the crimes that were detected, 
investigated, or prosecuted, which come from the reports taken at the scene by responding officers or 
investigators, and other pertinent evidence. See U rule at 53024. Speculative statements by a 
certifying official about what crimes might have also occurred under a state' s law that, in hindsight, 
the certifying agency could have detected or investigated, are irrelevant to what a petitioner must 
establish - that during its investigation into the criminal act listed at part 3 .2, the certifying agency 
detected, investigated, or prosecuted qualifying criminal activity and the petitioner was a victim of 
that qualifying criminal activity. Accordingly, the certifying official's assertion on the second 
Supplement B that his agency "considered this crime as false imprisonment ... because the teacher 
unlawfully violated [the Petitioner's] personal liberty" is simply his reweighing of the facts against 
California case law. Because his statement does not concern the factual information about the 
criminal activity perpetrated against the Petitioner and is unsupported by relevant evidence, it carries 
no weight in our determination. See section 214(p) of the Act (we determine, in our sole discretion, 
the value of the evidence in the record of proceedings); see also U rul~ at 53024 (we do not consider 
the Supplement B to be conclusory eviqence that a petitioner has met the eligibility requirements; we 
use it "in the course of adjudicating whether the eligibility requirements have been met"). 

Our de novo review of the record indicates that although the certifying official listed the crime of 
false imprisonment on both Supplements B, that assertion has not been verified or otherwise 
supported by the factual information in this case. Accordingly, the record establishes' that the only 
crime actually detected or investigated as being committed against the Petitioner is battery on school 
grounds. 

3 The Petitioner submitted a copy of this email with her appeal, the subject of which is titled : "Check-in on [the 
attorney ' s organization ' s] dedication to Police Department] relationship." 
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2. Sections 243.2(a)(l) ofthe CPC is Not Qualifying Criminal Activity 

The crime of battery is not specifically listed as a qualifying crime at section 101(a)(15)(U)(iii) of 
the Act. Although the statute encompasses "any similar activity" to the enumerated crimes, the 
regulation defines "any similar activity" as "criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." Thus, 
the nature and elements of the offense(s) investigated must be substantially similar to one of the 
qualifying criminal activities in the statutorily enumerated list. 8 C.F .R. § 214.14(a)(9). The 
inquiry, therefore, is not fact-based, but rather entails comparing the nature and elements of the 
statutes in question. 

On appeal, the Petitioner argues that the battery crime of which she was a victim is substantially 
similar to California's false imprisonment statute. At the time of the incident perpetrated against the 
Petitioner, California law defined battery under section 242 as any willful and unlawful use of force 
or violence upon the person of another. Cal. Penal Code § 242. CPC section 243.2(a)(l) is when 
battery is committed on school property, park property, or the grounds of a public or private hospital, 
against any person. Under California law, false imprisonment is the unlawful violation of the 
personal liberty of another. Cal. Penal Code § 236. No elements of battery under California law are 
substantially similar to false imprisonment. Battery involves any willful and unlawful use of force 
whereas false imprisonment is the unlawful violation of personal liberty. This statutory analysis 
does not demonstrate that the nature and elements of the criminal activity investigated are 
substantially similar to a qualifying crime. 

In sum, the Petitioner has not demonstrated that she was the victim of qualifying criminal activity 
because the evidence does not demonstrate that the certifying agency detected or investigated the 
crime of false imprisonment during its investigation of the crime committed against her. Further, a 
statutory comparison of California's false imprisonment and battery statutes does not show that their 
nature and elements are substantially similar. Consequently, the Petitioner is not eligible for U 
classification under section 101(a)(l5)(U)(i) ofthe Act. 

B. Substantial Physical or Mental Abuse 

As the Petitioner did not establish that she was the victim of a qualifying crime or criminal activity, 
she necessarily has also not demonstrated that she suffered substantial physical or mental abuse as a 
result of having been a victim of a qualifying crime or criminal activity, as required by subsection 
101(a)(15)(U)(i)(I) of the Act. We, therefore, do not engage in further review of the Director's 
determination on this issue. 

C. Possession of Information Concerning Qualifying Criminal Activity 

As the Petitioner did not establish that she was the victim of qualifying criminal activity, she has also 
not established that she possesses credible or reliable information establishing knowledge 
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concerning details of the qualifying criminal activity, as required by subsection 101(a)(l5)(U)(i)(II) 
ofthe Act. 

D. Helpfulness to Authorities Investigating or Prosecuting the Qualifying Criminal Activity 

As the Petitioner did not establish that she was the victim of qualifying criminal activity, she 
necessarily has also not established that she has been, is being or is likely to be helpful to a federal, 
state, or local·law enforcement official, prosecutor, federal or state judge or other federal, state or 
local authorities investigating or prosecuting qualifying criminal activity, as required by subsection 
101(a)(l5)(U)(i)(III) ofthe Act. 

E. Jurisdiction of Qualifying Criminal Activity 

As the Petitioner has not established that she was the victim of a qualifying crime or criminal 
activity, she has also not estabiished that qualifying criminal activity occurred within the jurisdiction 
ofthe United States, as required by subsection 101(a)(l5)(U)(i)(IV) ofthe Act. 

III. CONCLUSION 

The Petitioner has not demonstrated that she was a victim of qualifying crimimil activity. She, 
therefore, necessarily cannot satisfy the remaining eligibility requirements for U nonimmigrant 
status. See subsections 101(a)(15)(U)(i)(I)-(IV) ofthe Act (requiring qualifying criminal activity for 
all prongs of eligibility). 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section 291 of the Act, 8 U.S.C. § 1361; see also Matter of Otiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here that burden has not been met. 

l 
ORDER: The appeal is dismissed. 

/Cite as Matter ofS-X-C-M-, ID# 11046 (AAO Nov. 10, 2016) 


