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The Petitioner seeks "U -1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification.affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded that the Petitioner was not a victim of qualifying criminal 
activity and, therefore, could not meet the statutory criteria for U nonimmigrant classification under 
subsections 101(a)(15)(U)(i)(I)-(IV) ofthe Act. 

The matter is now before us on appeal. The Petitioner asserts that the Director erred in finding that 
no qualifying criminal activity was detected, investigated, or prosecuted because the investigated 
criminal activity in her case contains the essential elements of a felonious assault and the underlying 
facts support a finding that the Petitioner was the victim of a felonious assault. 

Upon de novo review we will dismiss the appeal. 

I. LAW 

Section 101(a)(15)(U) of the Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p ), an alien who files a petition for status under this 
subparagraph, if the Secretary of Homeland Security determines that-

(I) the alien has suffered substantial physical or mental abuse as a result of having 
been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described in 
clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or local 
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prosecutor, to a Federal or State judge, to the Service, or to other Federal, State, 
or local authorities investigating or prosecuting criminal activity described in 
clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws' of the United 
States or occurred in the United States (including in Indian country and military 
installations) or the territories and possessions of the United States[.] 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: ... felonious assault; ... or attempt, conspiracy, or solicitation to commit any 
Of the above mentioned crimes[.] 

According to the regulation at 8 .C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101(a)(l5)(U)(iii) ofthe Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). The eligibility requirements for U nonimmigrant classification are further 
explicated in the regulation at 8 C.F.R. § 214.14(b). 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our-de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. ANALYSIS 

The Petitioner filed the instant U petition, with an accompanying Form 1-918 Supplement B, U 
Nonimmigrant Status Certification (Supplement B), and a Form 1-192, Application for Advance 
Permission to Enter as Nonimmigrant. The Supplement B, dated November 27, 2013, was signed by 
a Lieutenant of the Youth and Family Services Division, California, Police Department 
(certifying official). At part 3.1 of the Supplement B, the certifying official asserted that the offense 
in part 3.3 involved or was similar to felonious assault and "Other:_ felony hit and run." At part 3.3 
ofthe SupplementS, the certifying official.cited to sections 2800.1(a), 2800.2 and 20001(a) ofthe 
California Vehicle Code (2800.l(a), 2800.2 and 2000l(a) CVC: flight from pursuing peace officer, 
driving in willful and wanton disregard for safety of persons or property, and duty to stop at scene of 
injury accident) as the relevant criminal statute for the criminal activity that was investigated or 
prosecuted. At Part 3.5 , the certifying official described the criminal activity being investigated or 
prosecuted as the Petitioner driving her car when another driver hit her car and then attempted to 
evade the police and flee the scene. The Supplement B described the known or documented injuries 
to the Petitioner as complaint of neck and head pain. Part 4.5, which asks the certifying official to 
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describe the helpfulness of the victim, stated that the Petitioner was the direct victim and primary 
witness of the criminal activity and she was helpful by reporting the crime to the police. 

A. Criminal Activity Certified as Being Detected, 1 Investigated, or Prosecuted 

On appeal, the Petitioner asserts that she is the victim of felonious assault in violation of section 245 
of the California Penal Code (CPC). As defined in 8 C.F.R. § 214.14(a)(14), a "victim" for purposes 
of U classification is a petitioner who has suffered harm as a result of the commission of qualifying 
criminal activity. Here, although the certifying official indicated that the Petitioner was a victim of 
"criminal activity involving or similar to" felonious assault in part 3.1 of the Supplement B, he did 
not cite to the corresponding California statute for that offense in part 3.3 as the criminal offense that 
was actually investigated or prosecuted. The certifying official's completion of part 3.1 is not 
conclusory evidence that a petitioner is the victim of qualifying criminal activity. Rather, it is part 
3.3 which establishes the crime or crimes that the certifying agency detected, investigated, or 
prosecuted that resulted in a petitioner's victimization. The purpose of part 3.1 is only to identify the 
general category of criminal activity to which the offense(s) in part 3.3 may relate. See U 
Nonimmigrant Status Interim Rule, 72 Fed. Reg. 53014, 53018 (Sept. 17, 2007) (specifying that the 
statutory list of qualifying criminal activities represent general categories of crimes and not specific 
statutory violations). 

The separate police report indicates that the crimes of speeding, failure to stop at stop light, crossing 
double-yellow lines and flight from pursuing peace officer (in violation of sections 22350, 21453(a), 
21460 and 2800.1(a) of the California Vehicle Code) were detected, investigated, or prosecuted. A 
letter from the District Attorney's Office indicates that it filed a criminal complaint 
against the perpetrator for evading an officer-willful disregard and hit-run driving (driving in willful 
and wanton disregard for safety of persons or property and duty to stop· at scene of injury accident in 
violation of sections 2800.2(a) and 20001(a) ofthe California Vehicle Code). 

The record is insufficient to establish that the certifying agency or another law enforcement agency 
actually detected, investigated, or prosecuted the qualifying offense of felonious assault as having 
been committed against the Petitioner. The Supplement B, police report, and other evidence in the 
record do not indicate that the certifying agency detected, investigated, or prosecuted felonious 
assault under Cal. Penal Code 245(a). Accordingly, our de novo review of the record establishes that 
the Petitioner was the victim of speeding, failure to stop at stop light, crossing double-yellow lines, 
flight from pursuing peace officer, driving in willful and wanton disregard for safety of persons or 
property and duty to stop at scene of injury accident, all of which were detected, investigated, or 
prosecuted by the certifying agency. 

1 
The term "investigation or prosecution," as used in section 10l(a)(l5)(U)(i) of the Act, also includes the "detection" of 

a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
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B. The Certified Crimes are not Substantially Similar to Qualifying Criminal Activity 

The .statute encompasses "any similar activity" to the enumerated crimes and the regulation defines 
"any similar activity" as "criminal offenses in which the nature and elements of the offenses are 
substantially similar to the statutorily enumerated list of criminal activities." See 8 C.F.R. 
§ 214.14(a)(9). Thus, the nature and elements of the speeding, failure to stop at stop light, crossing 
double-yellow lines, flight from pursuing peace officer, driving in willful and wanton disregard for 
safety of persons or property or duty to stop at scene of injury accident offenses must be 
substantially similar to one of the qualifying criminal activities in the statutorily enumerated list. 

The relevant sections ofthe California Vehicle Code state: 

2800.1. Flight from pursuing peace officer 

(a) any person who, while operating a motor vehicle and with the intent to evade, 
willfully flees or otherwise attempts to elude a pursuing peace officer's motor 
vehicle, is guilty of a misdemeanor punishable by imprisonment in a county jail for 
not more than one year. 

2800.2. Driving in willful or wanton disregard for safety of persons or property 
while fleeing from pursuing police officer; penalties 

(a) If a person flees or attempts to elude a pursuing peace officer in violation of Section 
2800.1 and the pursued vehicle is driven in a willful or wanton disregard for the 
safety of persons or property ... 

(b) For purposes of this section, a willful or wanton disregard for the safety of persons or 
property includes, but is not limited to, driving while fleeing or attempting to elude a 
pursuing peace officer during which time either three or more violations that are 
assigned a traffic violation point count under Section 12810 occur, or damage to 
property occurs. 

20001. Duty to stop at scene of injury accident; penalties 

(a) The driver of a vehicle involved in an accident resulting in injury to a person, other 
than himself or herself, or in the death of a person shall immediately stop the vehicle 
at the scene of the accident. .. 
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(c) As used in this section, "permanent, serious injury" means the loss or permanent 
impairment of function of a bodily member or organ. 

21453. Steady circular red signal; steady red arrow signal 
\ 

(a) A driver facing a steady circular red signal alone shall stop at a marked limit line, but 
if none,

1 
before entering the crosswalk on the near side of the intersection or, if none, 

then before entering the intersection, and shall remain stopped until an indication to 
proceed is shown ... 

21460. Double lines 

(a) If double parallel solid yellow lines are in place, a person driving a vehicle shall not 
drive to the left of the lines ... 

(b) If double parallel solid white lines are in place, a person driving a vehicle shall not 
cross any part of those double solid white lines ... 

(c) If the double parallel lines, one of which is broken, are in place, a person driving a 
vehicle shall not drive to the left of the lines ... 

22350. Basic speed law 

No person shall drive a vehicle upon a highway at a speed greater than is reasonable 
or prudent having due regard for weather, visibility, the traffic on, and the surface and 
width of, the highway, and in no event at a speed which endangers the safety of 
persons or property. 

West's Ann. Cal. Vehicle Code§§ 2800.1, 2800.2,20001,21453,21460 and 22350 (West 2011). 

Section 240 of the California Penal Code, defines an assault as "an unlawful attempt, coupled with a 
present ability, to commit a violent injury on the person of another." Cal. Penal Code § 240 (West 
2011). California recognizes a distinction among assault offenses based on the presence of 
aggravating factors. Assault that involves the infliction of serious bodily injury carries a greater 
penalty than assault without such factor? Simple assault is not substantially similar to felonious 
assault because felony assault involves "force likely to produce great bodily injury" whereas there is 

2 In 2011, section 245(a)(4) ofthe CPC provided: "Any person who commits an assault upon the person of another by 
any means of force likely to produce great bodily injury .... " Cal. Penal Code§ 245(a)(4) (West 2011). 
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no specification to the level of force inflicted in simple assault. Compare section 240 of the 
California Penal Code with section 245(a)(4). For an assault in California to be classified as a 
felony, there must be an aggravating factor involved. Compare section 240 of the California Penal 
Code with section 245(a)(4). 

On appeal, the Petitioner asserts that the perpetrator assaulted her by hitting her car and fleeing the 
scene. The Petitioner therefore concludes that the perpetrator's acts meet the definition of felonious 
assault under section 245(a)(4) of the California Penal Code. While the Petitioner asserts that we 
should look to the underlying facts of the criminal activity in determining whether a felonious 
assault occurred, the relevant inquiry is not a fact-based one. Rather, our inquiry focuses on whether 
the Supplement B, and the record as a whole, establishes that the certifying agency detected, 
investigated or prosecuted a qualifying crime.3 See 8 C.F.R. § 214.14(a)(9). Accordingly the 
appropriate analysis is whether the nature and elements of the speeding, failure to stop at stop light, 
crossing double-yellow lines, flight from pursuing peace officer, driving in willful and wanton 
disregard for safety of persons or property, and duty to stop at scene of injury accident offenses are 
substantially similar to one of the qualifying criminal activities in the statutorily enumerated list. 
8 C.F.R. § 214.14(a)(9). 

While section 20001 of the California Penal Code involves "injury to a person," it is not 
substantially similar to felonious assault because the statute does not require "an unlawful attempt, 
coupled with a present ability, to commit a violent injury on the person of another." Rather, the 
statute requires an individual to stop at the scene of an "accident" that causes "injury to a person." 
Although both felonious assault and "felony hit and run" are general intent offenses that involve a 
degree of bodily injury to an individual, California punishes as a "felony hit and run" offense an 
individual's flight from the scene of the accident that caused or aggravated the initial injuries, and 
not any acts that resulted in the accident itself. See People v. Cowart, 190 Cal.Rptr.3d 278, 286 
(2015) (stating, "we find that line of cases persuasively explains why ... section 20001 subdivision 
(a) does not criminalize a car accident and its resulting injuries, but instead criminalizes leaving the 
scene of an accident[.]"); and People v. Valdez, 116 Cal.Rptr.3d 670, 673 (2010) (stating, 
"(a]lthough a violation of section 20001 is popularly denominated "hit-and-run," the act made 
criminal thereunder is not the "hitting" but the "running." The legislative purpose of sections 20001 
and 20003 is to prevent the driver of a vehicle involved in an injury-causing accident from leaving 
injured persons in distress and danger for want of medical care and from attempting to avoid 
possible civil or criminal liability for the accident by failing to identify oneself . . . . " (citations 
omitted]). As the purpose of section 20001(a) of the California Vehicle Code is to punish an 
individual for not taking certain actions after a car accident, and not for the commission of an act 
resulting in the harm of another, the Petitioner has not established that the nature and elements of 
this offense are substantially similar to a felonious assault in California. 

3 
Although we give a properly executed Supplement B significant weight, it is not the only evidence that we may 

consider when determining whether qualifYing criminal activity occurred during the commission of, or is substantially 
similar to, the certified offense(s) in part 3.3. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). 
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Sections 2800.1 and 2800.2 of the California Penal Code are not substantially similar to felonious 
assault because the statutes do not require an assault or any bodily injury to a person. Rather, the 
statutes involve an individual's flight from a peace officer, or the way in which an individual flees 
that peace officer. The statutes do not punish any acts that resulted in the pursuit. As the purpose of 
sections 2800.1(a) and 2800.2 of the California Vehicle Code is to punish ari individual fleeing a 
peace officer, and not for the commission of an act resulting in the harm of another, the Petitioner 
has not established that the nature and elements of these offenses are substantially similar to a 
felonious assault in California. 

Additionally, no elements of speeding, failure to stop at stop light, or crossing double-yellow lines, 
are substantially similar to felonious assault in California. As discussed previously, felonious assault 
requires an unlawful attempt, coupled with a present ability, to commit a violent injury on the person 
of another with the intent to harm another or with another aggravating factor. In contrast, offenses 
under sections 22350, 21453(a), and 21460 of the California Vehicle Code are strict-liability 
offenses without any intent to cause harm. The difference in the nature of the offenses is further 
highlighted by the fact that all of the certified crimes in this case are part of the California Vehicle 
Code, while felonious assault is listed under the California Penal Code. Accordingly, the Petitioner 
has not established that the nature and elements of speeding, failure to stop at stop light, or crossing 
double-yellow lines are substantially similar to a felonious assault in California. 

Therefore, the crimes of speeding, failure to stop at stop light, crossing double-yellow lines, flight 
from pursui11g peace officer, driving in willful and wanton disregard for safety of persons or property 
and duty to ·stop at scene of injury accident are not substantially similar to felonious assault. 
Accordingly, the record does not establish that the Petitioner was the victim of qualifying criminal 
activity. 

III. CONCLUSION 

The Petitioner has not demonstrated that she was a victim of qualifying criminal activity. She, 
therefore, necessarily cannot satisfy the remaining eligibility requirements for U nonimmigrant 
status. See subsections 101(a)(15)(U)(i)(I)-(IV) ofthe Act (requiring qualifying criminal activity for 
all prongs of eligibil}ty). 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section 291 of the Act, 8 U.S.C. § 1361; see also Matter of Otiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here that burden has not been met. 

ORDER: The appeal is dismissed. 
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