
U.S. Citizenship 
and Immigration 
Services 

MATTER OF L-K-B-F-

/ 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: NOV. 14,2016 

MOTIONS ON ADMINISTRATIVE APPEALS OFFICE DECISIONS 

PETITIONS: FORM 1-360, PETITION FOR AMERASIAN, WIDOW(ER), OR SPECIAL 
IMMIGRANT 

FORM 1-918, PETITION FOR UNONIMMIGRANT STATUS 

I. CURRENT POSTURE OF PROCEEDINGS 

These matters come before us on motions to reopen and reconsider, as we earlier dismissed the 
Petitioner's appeals of the denials of two separate petitions she had filed with U.S. Citizenship and 
Immigration Services (USCIS): (1) Form 1-918, Petition for U Nonimmigrant Status (U petition), 
through which the Petitioner seeks "U-1" nonimmigrant classification as the victim of qualifying 
criminal activity (domestic violence); and (2) Form 1-360, Petition for Amerasian, Widow(er), or 
Special Immigrant, through which the Petitioner seeks immigrant classification as an abused spouse 
of a U.S. citizen under the Violence Against Women Act (VA WA petition). See Immigration and 
Nationality Act (the Act) sections 101(a)(15)(U) and 214(p) of the Act, 8 U.S.C. §§ 1101(a)(15)(U) 
and 1184(p); and 204(a)(1)(A)(iii), 8 U.S.C.§ 1154(a)(l)(A)(iii). 

With her motions, the Petitioner submits one brief that contains arguments in rebuttal to both of our 
appellate decisions. 1 Therefore, for ease of reading, we will issue only one decision that addresses 
both petitions; however, we will enter this decision into each petition's record of proceeding under 
separate cover. In addition, as we have set forth the law as well the facts and procedural histories in 
our prior decisions, we incorporate those decisions by reference, and will refer to particular sections 
of law and facts only as necessary here. 

Upon review, we will deny the motions to reopen and reconsider. 

1 A motion to reopen must state the new facts to be proved and be supported by affidavits or other documentary 
evidence. 8 C.F.R. § I 03.5(a)(2). A motion to reconsider must: (I) state the reasons for reconsideration and be 
supported by any pertinent precedent decisions to establish that the decision was based on an incorrect application oflaw 
or U.S. Citizenship and Immigration Services policy; and (2) establish that the decision was incorrect based on the 
evidence of record at the time of the initial decision. 8 C.F.R. § I 03.5(a)(3). 
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II. PROCEDURAL HISTORY AND LEGAL FRAMEWORK 

A. Procedural History 

We based our appeal dismissals, in large part, on the Petitioner' s criminal history, which includes 
convictions for the following: 

• Trespassing in violation of section 602(J) of the California Penal Code in 1996; 
• Identity theft, deceptive practices, and unsworn falsification to authorities in violation of 

sections 45-6-332, 317 and 45-7-203 of the Montana Code in 2006; 2 and 
• Fraudulent Use or Possession of an Alien Registration Receipt Card in violation of section 

1546 ofTitle 18 ofthe U.S. Code (section 1546) in 2011. 

Regarding her U petition, we determined that her 2011 conviction for violating section 1546 was for 
a crime involving moral turpitude (CIMT) 3 that rendered her inadmissible to the United States, and 
she had 110t obtained a waiver for this ground of inadmissibility from the Director of the Vermont 
Service Center, who had sole jurisdiction over her waiver application.4 

, 

With respec~ to her VA W A petition, we determined that her violation of section 1546 was also an 
aggravated felony under section 101(a)(43)(M)(i) of Act, 8 U.S.C. § 1101(a)(43)(M)(i), that barred a 
finding of her good moral character under section 101(f)(8) of the Act, 8 U.S.C. § 1101(£)(8). We 
further determined_ that, even absent this statutory bar, we would not conclude that she is a person of 
good moral character because she did not submit certain documentary evidence of her good moral 
character, as required by Department of Homeland Security (DHS) regulations governing VA W A 
petitions. For these reasons, we dismissed the Petitioner's appeals. 

B. · Legal Framework 

Before we proceed to the Petitioner's arguments in her motions, a note is necessary regarding the 
legal framework used to determine if a conviction, such as the Petitioner's here, is a crime involving 
moral turpitude. 5 As an initial matter, the individual's actual conviction needs to be compared to 

2 We have not engaged in an analysis of the possible immigration consequences of the Petitioner's 2006 conviction 
because we conclude that she is ineligible for the two immigration classifications she seeks based on her 2011 conviction 
alone. · 
3 The Ninth Circuit Court of Appeals, in whose jurisdiction this matter arises, has stated that "[c]rimes of moral turpitude 
are of basically two types, those involving fraud and those involving grave acts of baseness or depravity." Carty v. 
Ashcroft, 395 F.3d 1081 (9th Cir. 2005). The Petitioner's conviction here relates to fraud_ 
4 Persons seeking U nonimmigrant classification must demonstrate they are not inadmissible to the United States or that 
any grounds of inadmissibility have been waived . See section 212(d)(14) ofthe Act, 8 U.S.C. § 1182(d)(l4); see also 
8 CF.R. § 214.1 (a)(3)(i). We have jurisdiction to determine whether the Petitioner is inadmissible, here for a conviction 
of a crime or crimes involving moral turpitude, and so whether or not the Petitioner requires a waiver of'that 
inadmissibility. We do not have appellate jurisdiction over the waiver itself, however. 8 C.F.R. § 212.17(b)(3). 
5 While we do not need to have recourse to this framework for purposes of determining whether the Petitioner's 
conviction is an aggravated felony in this case, we note that it does apply to both kinds of convictions. Compare Matter 
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some kind of generic offense in what is called a "categorical approach." The U.S. Supreme Court 
recently stated that courts "focus solely on whether the elements of the crime of conviction 
sufficiently match the elements of [the] generic [crime], while ignoring the particular facts of the 
case." Mathis v. United States,_ U.S._, 136 S. Ct. 2243 (2016). If the elements ofthe crime 
of conviction are the same, or more narrow, than the generic offense, the conviction is categorically 
a crime involving moral turpitude. If, however, the statute under which the individual was convicted 
is broader, and includes actions that are not part of the generic offense, then it is not a categorical 
match, and the analysis continues. 

The second stage of the inquiry is whether the overbroad statute is "divisible." A divisible statute 
"(1) lists multiple discrete offenses as enumerated alternatives or defines a single offense by 
reference to disjunctive sets of 'elements,' more than one combination of which could support a 
conviction and (2) at least one, but not all, of those listed offenses or combinations of disjunctive 
elements is a categorical match to the relevant generic standard." Matter of Silva-Trevino, 26 I&N 
Dec. at 833 (citations omitted). By contrast, an indivisible statute comprises only one set of 
elements, even if those are framed in the disjunctive. "Assault with a deadly weapon" is a simple 
example of an indivisible statute - the defendant could commit the crime with any number of 
weapons and still be convicted as long as a jury determined the weapon in question was a deadly 
one. In like manner, "unlawful entry" into a structure, automobile, or boat requires only the 
unlawful entry - what the defendant actually entered into is immaterial to the conviction, so long as 
it was one of the three things listed. So, if the generic crime is burglary, which at common law was 
limited to structures, the latter statute could not be a categorical match, since the defendant could 
have unlawfully entered a car or boat and still be guilty of the offense. The inquiry ends there: the 
crime is not a categorical match, the statute is indivisible, and hence the crime is not one involving 
moral turpitude. See Mathis v. US., 136 S. Ct. at 2248-2249 (California burglary not a categorical 
match because it penalized lawful as well as unlawful entry into a location) citing Descamps v. 
United States, _U.S. _,133 S. Ct. 2276, 2283-2284 (2013). 

But if the statute is divisible, then a court then must determine which of the alternative elements 
constitute the elements of the conviction, and to do so, the court would employ the "modified 
categorical" approach. This permits the court to look at certain documents relating to the conviction 
(such as the indictment, jury instructions, plea agreement and colloquy) in order to determine which 
of the elements the defendant was convicted of. Id., citing Shepard v. United States, 544 U.S. 13 
(2005) (the so-called "Shepard documents"). The question of whether a statute is divisible or not 
clearly can be a crucial and often determinative part of the analytical framework. 

C. The Petitioner's Arguments on Motion 

And so it is here. In the brief she files with the motions, the Petitioner contends that we incorrectly 
found that section 1546 is divisible and, therefore, we impermissibly used the modified categorical 

ofSilva-Trevino, 26 I&N Dec. 826 (BIA 2016) (crime involving moral turpitude) with Matter of Chairez-Castrejon, 26 
I&N Dec. 819 (BIA 2016) (aggravated felony conviction) ("Chairez Ill"). 
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approach to determine that her conviction was for a CIMT. The Petitioner instead argues that we 
cannot look to the statute of conviction to determine divisibility, but rather only to the "offense [to 
which she] pled guilty," which here is "Fraudulent Use or Possession of an Alien Registration 
Receipt Card." According to the Petitioner, '"Fraudulent Use or Possession of an Alien Registration 
Receipt Card' ... is not divisible because the trier of fact does not need to agree as to whether the 
[alien registration receipt card] was possessed or used." 

In the alternative, the Petitioner claims that, even if the offense to which she pled guilty is divisible, 
we made impermissible assumptions based on the record of conviction by giving more weight to the 
indictment over the plea agreement, and by considering the Offer of Proof, which, according to the 
Petitioner "is not evidence, and not a valid part of the record of conviction when applying the 
modified categorical approach.'' The Petitioner submits the transcript of her plea colloquy to 
demonstrate that she pled guilty only to possessing a fraudulent alien registration receipt card. 

Following our appellate decisions and during the pendency of these motions, the U.S. Supreme 
Court and the Board of Immigration Appeals (Board) issued decisions relative to the analytical 
framework for determining whether a conviction is for a CIMT (or an aggravated felony): Mathis v. 
US., supra; Matter of Silva-Trevino, supra; and Matter of Chairez, supra. Accordingly, we have 
considered the Petitioner's arguments and analyzed section 1546 again in the context of these 
intervening decisions. For the reasons set forth below, we conclude that the Petitioner still has been 
properly convicted of both a CIMT and an aggravated felony, and our initial decisions remain 
unchanged. 

III. ELIGIBILITY FOR U NONIMMIGRANT CLASSIFICATION 

A. The Categorical Approach as Applied to the Petitioner's Crime to Determine if it is a CIMT 

1. The Law that the Petitioner Violated 

The Petitioner was convicted of violating 18 U.S.C. section 1546, the full text of which provides 
now, as it did as the time of the Petitioner's 2011 conviction, that: 

Fraud and misuse of visas, permits, and other documents 

(a) Whoever knowingly forges, counterfeits, alters, or falsely makes any immigrant or 
nonimmigrant visa, permit, border crossing card, alien registration receipt card, or other 
document prescribed by statute or regulation for entry into or as evidence of authorized stay 
or employment in the United States, or utters, uses, attempts to use, possesses, obtains, 
accepts, or receives any such visa, permit, border crossing card, alien registration receipt 
card, or other document prescribed by statute or regulation for entry into or as evidence of 
authorized stay or employment in the United States, knowing it to be forged, counterfeited, 
altered, or falsely made, or to have been procured by means of any false claim or statement, 
or to have been otherwise procured by fraud or unlawfully obtained; or 
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Whoever, except under direction of the Attorney General or the Commissioner of the 
Immigration and Naturalization Service, or other proper officer, knowingly possesses any 
blank permit, or engraves, sells, brings into the United States, or has in his control or 
possession any plate in the likeness of a plate designed for the printing of permits, or makes 
any print, photograph, or impression in the likeness of any immigrant or nonimmigrant visa, 
permit or other document required for entry into the United States, or has in his possession a 
distinctive paper which has been adopted by the Attorney General or the Commissioner of 
the Immigration and Naturalization Service for the printing of such visas, permits, or 
documents; or 

Whoever, when applying for an immigrant or nonimmigrant visa, permit, or other document 
required for entry into the United States, or for admission to the United States personates 
another, or falsely appears in the name of a deceased individual, or evades or attempts to 
evade the immigration laws by appearing under an assumed or fictitious name without 
disclosing his true identity, or sells or otherwise disposes of, or offers to sell or otherwise 
dispose of, or utters, such visa, permit, or other document, to any person not authorized by 
law to receive such document; or ' 

Whoever knowingly makes under oath, or as permitted under penalty of perjury under 
section 1746 of title 28, United States Code, knowingly subscribes as true, any false 
statement with respect to a material fact in any application, affidavit, or other document 
required by the immigration laws or regulations prescribed thereunder, or knowingly presents 
any such application, affidavit, or other document which contains any such false statement or 
which fails to contain any reasonable basis in law or fact-

Shall be fined under this title or imprisoned not more than 25 years (if the offense was 
committed to facilitate an act of international terrorism (as defined in section 2331 of this 
title)), 20 years (ifthe offense was committed to facilitate a drug trafficking crime (as defined 
in section 929(a) ofthis title)), 10 years (in the case ofthe first or second such offense, if the 
offense was not committed to facilitate such an act of international terrorism or a drug 
trafficking crime), or 15 years (in the case of any other offense), or both. 

(b) Whoever uses-
(1) an identification document, knowing (or having reason to know) that the document was 
not issued lawfully for the use of the possessor, 
(2) an identification document knowing (or having reason to know) that the document is 
false, or 
(3) a false attestation, 

for the purpose of satisfying a requirement of section 274A(b) of the Immigration and 
Nationality Act, shall be fined under this title, imprisoned not more than 5 years, or both. 

(c) This section does not prohibit any lawfully authorized investigative, protective, or 
intelligence activity of a law enforcement agency of the United States, a State. or a 

5 



Matter of L-K-B-F-

subdivision of a State, or of an intelligence agency of the United States. or any activity 
authorized under title V of the Organized Crime Control Act of 1970 ( 18 U .S.C. note prec. 
3481 ). For purposes of this section, the term "State" means a State of the United States, the 
District of Columbia, and any commonwealth. territory, or possession of the United States. 

2. The Starting Point of the Analytical Framework 

The first question we must answer is the Petitioner's contention that she was convicted of violating 
only a particular subsection of section 1546, i.e., fraudulent use or possession of an-'alien registration 
receipt card. We agree that, if the Petitioner's conviction is framed this way, it is indivisible, since 
she could be convicted of either possession of the document (not a crime involving moral turpitude )6 

or its fraudulent use (clearly a crime involving moral turpitude). 7 In fact, the Petitioner is correct 
that the prosecutor in the plea colloquy said as much. As noted above, section 1546 is not 
categorically a crime involving moral turpitude and, if it were limited to these two punishable 
actions, possession or use, our inquiry would be at_ an end and the Petitioner would not be 
inadmissible for her conviction thereunder. 

The Petitioner's argument is not without some force of persuasion. There is no dispute that we start 
with her actual conviction for "fraudulent possession or use" of the document, and that this 
conviction standing alone is not categorically a crime involving moral turpitude, so we must proceed 
to the question of the statute's divisibility. The Petitioner argues that the conviction document 
makes clear what part of section 1546 she was convicted of, and asserts that we may go no further, 
distinguishing her conviction for "possession or use" from a conviction for simply "violating section 
1546" that doesn't say more about the details. 

' 

In Chairez III, the Board of Immigration Appeals dealt with a statute that contained three 
subsections, two of which categorically described crimes involving moral turpitude, and one of 
which did not. 8 The Board noted that the respondent in that case had been convicted only of 
violating the statute as a whole, not one or more subsections thereof. Chairez III, 26 I&N Dec. at 
820. Because the Board could find no evidence that a jury would have to agree that the defendant 
committed one of the three subsections to the exclusion of the others, it concluded that the statute 
was indivisible. The implication is that, had the respondent been charged with one subsection only, 
the Board would have limited its analysis to just that part of the statute. 

Here, we have a sort of converse of that situation. The Petitioner's conviction under section 1546 
for use or possession of an alien registration receipt card falls under subsection (a), as does a host of 

6 See, e.g., Matter of Serna, 20 I&N Dec. 579 (BIA 1992) (knowing possession of an altered immigration document but 
without its use or proof of intent to use is not a crime involving moral turpitude). 
7 It is interesting to note that the Petitioner was charged with the "Fraudulent Possession and use of an Alien Registration 
Receipt Card" (emphasis added) but convicted of its possession or use. We found nothing in the record to explain this 
fact. 
8 The provision in that case, section 76-10-508.1 of the Utah code, was divided into subsections (I )(a), (b), and (c), the 
first of which punished reckless conduct, which is not turpitudinous, and the last two intentional conduct, which is. 
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other offenses relating to that document, such as forging, counterfeiting, altering, uttering, 
attempting to use, obtaining, accepting, or receiving it. (We are setting aside the question of 
subsection (b) of section 1546 for the moment.) If we were to find, as the Board implied in Chairez 
III, that the conviction document narrowed the scope of the statute by the list of charges that 
composed it, and further accept that we must therefore disregard the rest of the conduct listed in the 
statute, then we would be limited to analyzing only section 1546's use and possession offenses, 
charged in the disjunctive, and the Petitioner would not have been convicted of a crime involving 
moral turpitude. 

The problem is that there is no authority to support this approach, and a wealth of it that stands 
against. The Petitioner references Descamps v. U.S., supra, to support her argument, pointing to the 
Court's explanation that the modified categorical approach is used only to help a court determine 
which of several alternate elements in a divisible statute were actually the subject of the conviction. 
Here, she says, there is no doubt what part of the statute was in play. But Descamps, and every other 
case discussing this framework, states that the proper starting point in determining divisibility is with 
the statute itself, not just a part of it. For example, in Descamps, the Court stated that the categorical 
approach was first set forth requiring courts to "look only to the statutory definitions" (or the 
elements) of the offense, and not the facts underlying it. !d. at 2283, citing Taylor v. United States, 
495 U.S. 575 (1990). Mathis, the Court's most recent pronouncement, uses the same phrasing, that 
courts "focus solely on whether the elements of the crime of conviction" match the generic crime. 
136 S.Ct. 2243, 2248. And, most recently in Silva-Trevino, the Board noted that when determining 
whether a conviction is for a CIMT, we "examine the ... statute defining the crime of conviction 
(emphasis added)." Silva-Trevino, 26 I&N Dec. at 831. We have not found a single case that 
examines first the specific elements of the conviction, and then disregards the rest of the statute 
under which the conviction took place. It is worth noting that this approach would place significant 
and likely undue weight on the conviction document itself- if it referenced just the statute only (as 
many do) it would have one legal effect, and if, as here, it listed only part, it would have a quite 
different one. We do not believe it is appropriate to place so much, even determinative, legal import 
on the form of the conviction document standing alone. Far better to always make recourse to the 
statute itself, which will not vary depending on the conviction documents. For these reasons, we 
believe the oft-stated rule that the analysis begins with the statute of convictiorr itself- and not parts 
of it- must be observed in our decision today. 9 

9 To some extent, what the Petitioner is urging us to do is similar to what the Supreme Court has said must never be 
done, i.e., refer to the "brute facts" underlying a conviction rather than the elements of the crime of conviction. Mathis v. 

' U.S., 136 S. Ct. at 2248. To be sure, "fraudulent possession and use" are elements of section 1546, but there are many 
others, and if we narrow the crime of conviction based on what the record of conviction says it was for, we are importing 
a factual gloss that narrows the scope of the statute. As noted above, this is not a wholly unreasonable approach, for the 
starting point for any analysis under the categorical approach begins with the record of conviction. But we believe when 
resort to the statute under which that conviction took place is required, it must be to the entire statute, and not merely the 
part of it referenced in the conviction documents. 
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B. Section 1546 is Divisible and Thus Warrants the Modified Categorical Approach 

As noted above, there is no dispute that section 1546 does not categorically involve moral turpitude 
because it punishes more than just turpitudinous conduct. The next step in our inquiry accordingly is 
whether section 1546 is "divisible and thus susceptible to a modified categorical approach." Silva
Trevino, 26 I&N Dec at 833. This approach requires us to "focus on the 'elements' of [the statute] 
rather than the facts underlying the [Petitioner's] particular violation of that statute." See Chairez 
III, 26 I&N Dec. at 821(citing Moncrie.ffe v. Holder, U.S. __ ,133 S.Ct. 1678 at 1684-85 
(2013)). 

In Mathis, the Supreme Court explains the distinction between "elements" and "facts" and their 
interplay in determining divisibility: 

"Elements" are the "constituent parts" of a crime's legal definition-the things the 
"prosecution must prove to sustain a conviction." At a trial, they are what the jury 
must find beyond a reasonable doubt to convict the defendant, and at a plea hearing, 
they are what the defendant necessarily admits when he pleads guilty. Facts, by 
contrast, are mere real-world things-extraneous to the crime's legal requirements. 
(We have sometimes called them "brute facts" when distinguishing them from 
elements.) They are "circumstance[ s ]" or "event[ s ]" having no "legal effect [or] 
consequence": In particular, they need neither be found by a jury nor admitted by a 
defendant. 

!d. at 2248 (citations omitted). 

The Supreme Court further stated in Mathis that the inquiry will be easy in many instances, and so it 
is here. Citing Apprendi v. New Jersey, 530 U.S. 466 (2000), the Court noted that "[i]f statutory 
alternatives carry different punishments, then ... they must be elements)." Mathis v. US., 136 S. 
Ct. at 2256. A violation of subsection (a) carries a penalty of a fine or imprl~onment of up to 10, 15, 
20, or 25 years depending on the element(s) violated, or both,while subsection (b) carries a penalty 
of a fine or imprisonment ofup to five years, or both. Our inquiry regarding section 1546 as a whole 
can begin and end here. r 

However, even if we were to confine our review only to subsection (a) under which the Petitioner 
was convicted, and disregard the remainder of section 1546, we would reaffirm our earlier 
conclusion that section 1546 is divisible. Although all the actions listed under subsection (a) carry 
the same penalty, they too are elements and not means of committing the crime 'because the 
prosecution cannot charge the defendant with the statute as a whole in order to obtain a conviction, 
but must, as here, select individual elements from those enumerated in subsection (a). As we 
discussed at length in our prior U decision, this is evidenced by the /different jury instructions that are 
used depending upon the offense element charged by the prosecution. This makes sense, as 
subsection (a) covers a long list of quite disparate conduct, from merely possessing a fraudulent alien 
registration receipt card knowing it to be false to using, or forging, altering, or counterfeiting it. The 
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nature of the Petitioner's conviction documents lend further support to a finding of divisibility: if the 
statute were not divisible, the prosecution would not have had to charge her as it did with only use or 
possession of the fraudulent document; it could have charged her with a general violation of the 
statute. Accordingly, under the analytical framework discussed in Mathis, Chairez III, and Silva
Trevino, we reaffirm our decision on appeal that section 1546 as a whole is divisible, and add now 
an alternative finding that subsection (a) by itself is also divisible. 

C. The Petitioner Was Convicted of a CIMT Under the Modified Categorical Approach 
.. 

\ 

Because section 1546 is divisible, we tum to the modified categorical approach to determine if the 
Petitioner was convicted of a CIMT. As noted above, under this particular analytical framework, we 
are permitted to look at a limited class of documents (the Shepard documents) from the record of 
conviction "to determine what crime, with what elements, [the Petitioner] was convicted[.]" Mathis 
v. US., 136 S. Ct. at 2245--46. The Shepard documents include the indictment, judgment of 
conviction, written plea agreement, transcript of any plea colloquy, and the terms of any plea 
agreement. See Shepard v. United States, 544 U.S. 13 (2005). 

According to the judgment of conviction, the Petitioner was convicted of "Fraudulent Use or 
Possession of Alien Registration Receipt Card." The judgment further shows that she was 
sentenced to 92 days imprisonment, placed on supervised release for three years, and ordered to pay 
$74,162 in restitution to the State of Montana Department of Public Health and Human Services and 
the 

Count II of the indictment states, in pertinent part, that, on or about 2007, in 
Montana, the Petitioner "did knowingly possess and use ... a Resident Alien Registration Receipt 
Card (Form I-551), knowing it to be forged, counterfeited, altered, and falsely made, and to have 
been procured by fraud and unlawfully obtained, in violation of 18 U.S.C. § 1546(a)" (emphasis 
added). The plea agreement was originally drawn up as "Fraudulent Use of an Alien Registration 
Receipt Card" and a handwritten note of "or Possession" next to this phrase was later added. 

On motion, the Petitioner asserts that, although she was indicted for fraudulent use of an alien 
registration receipt card, the plea agreement and its accompanying transcript establish that she only 
pled guilty to the offense of possessing that document. She points to a portion of the plea hearing 
transcript in which, upon questioning by the judge regarding her criminal acts, the Petitioner 
maintained that she purchased and possessed a fraudulent Alien Registration Receipt Card, but she 
never used it. See Plea Hearing Transcript, page 23, lines 11-25, and page 24, lines 1-15. 10 The 
prosecutor then noted that, in order to secure a conviction of the Petitioner under Count II of the 

10 The Petitioner states on motion that we improperly relied upon the Offer of Proof in our prior decision because the 
document is not a "valid part of a record of conviction." We disagree. The transcript of the plea colloquy that the 
Petitioner submits on motion contains several references to the Offer of Proof, which the judge revie'wed and discussed 
with both the prosecutor and the Petitioner during the plea hearing. For our analysis here, we will refer to the Offer of 
Proof as it relates to the plea colloquy and the terms of the eventual plea agreement. 
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I 

indictment, the government must prove only that the Petitioner used or possessed a fraudulent alien 
registration receipt card. !d. at page 24, lines 19-25. The judge then identified a "dissonance" 
between the Offer of Proof from the prosecutor and the conduct to which the Petitioner initially 
admitted at the plea hearing, in that the prosecutor claimed that she possessed and used an alien 
registration receipt card, while the Petitioner indicated that she only possessed it. Id. at page 26, line 
16-22. Under questioning from the judge regarding whether the Petitioner merely possessed or both 
possessed and used an alien registration receipt card, the prosecutor explained that the Petitioner 
used that document in connection with filing a welfare application. Id. at page 26, lines 4-9. When 
the judge questioned the Petitioner regarding whether the prosecutor was wrong in his explanation 
that she used the alien registration receipt card when she filed a welfare application or if she had a 
"different view" of his explanation, the Petitioner stated, "No, that -- that is exactly is as [the 
prosecutor] said." Id. at page 26, lines 21-25, and page 27, lines 1-6. 

The plea hearing transcript also indicates that the Petitioner was advised .at the outset of the hearing 
that Count II of the indictment charged her with both using and poss~ssing an alien registration 
receipt card. Id. at page 10, lines 14-24. The Petitioner then pled guilty to Count II of the 
indictment, which is predicated on her use and possession of an alien registration receipt card. !d. at 
page 28, lines 3-9. The judge found that the Petitioner's guilty plea "is supported by an independent 
basis in fact that establishes each of the essential elements of Count II of the indictment." I d. at page 
28, lines 20-22. The judge held that, "if a jury listened to the proof [offered by the prosecutor], they 
would find you guilty beyond a reasonable doubt of having in your possession [an alien registration 
receipt card]." ld. at page 29, lines 23-25, and page 29, lines 1-2. The judge continued that he is 
satisfied, based upon the Petitioner's sworn testimony, that the Petitioner is "guilty of the offense 
charged in Count II ofthe indictment, which is the fraudulent use of an [a]lien [r]egistration [r]eceipt 
[c]ard." Id. at page 29, lines 4-6. 

Accordingly, the plea hearing transcript reflects that, although the Petitioner admitted directly only 
to possessing an alien registration receipt card, she also acknowledged that the prosecution was 
accurate when it said that it would make the argument that she used the alien registration receipt card 
in making an application for welfare benefits. She further agreed that the prosecution could prove 
possession, because she submitted the card in connection with that application, and that the 
prosecutor believed she used it as well. More importantly, the judge made this same conclusion on 
the record. Finally, the court's order of $74,162 in restitution to the State of Montana Department of 
Public Health and Human Services and the is further evidence that her 
conviction was for fraudulent use and not only possession of an alien registration receipt card, since 
had the Petitioner not used the card, an order of restitution would not have ensued. 

We find that, when considered in the totality, the Shepard documents relating to the Petitioner's 
conviction establish the she was convicted of both possessing and using a fraudulent alien 
registration receipt card. Fraudulent use of that document in order to obtain benefits to which an 
individual is not entitled is a fraud offense, and therefore a crime involving moral turpitude. See 
Rivera v. Lynch, 816 F.3d 1064 (9th Cir. 2016) (crimes involving moral turpitude involve fraud or 
grave acts of baseness or depravity) citing Robles-Urrea v. Holder, 678 F.3d 702 (9th Cir. 2012); 
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Matter ofZaragoza-Vaquero, 26 I&N Dec. 814 (2016) citing Jordan v. De George, 341 U.S. 223, 
229 (1951) ("fraud has consistently been regarded as such a contaminating component in any crime 
that American courts have, without exception, included such crimes within the scope of moral 
turpitude"). Consequently, the Petitioner is inadmissible to the United States under section 
212(a)(2)(A)(i)(I) of the Act for committing a crime involving moral turpitude. 

IV. ELIGIBILITY FOR IMMIGRANT CLASSIFICATION AS AN ABUSED SPOUSE 

A. Analysis of Section 1546 as an Aggravated Felony 

To be convicted of an aggravated felony under subsection 101(a)(43)(M)(i) of the Act, an individual 
must be convicted of an offense "involv[ing] fraud or deceit in which the loss to the victim or 
victims exceeds $10,000." The Petitioner claims on motion that, although she was ordered to pay 
$74,162 in restitution as a result of her conviction, there was no finding of fraud connecting her 
conviction to this restitution because her conviction was only for "simple possession of a false [alien 
registration receipt card]." The Petitioner ac'cordingly argues that, if she was not convicted of an 
offense involving fraud or deceit, then the restitution she was ordered to pay "is not tied to the 
specific counts covered by the conviction," citing Nijhawan v. Holder, 557 U.S. 29, 42 (2009) 
(citations omitted). 

Unlike the categorical approach required above with regard to the question of whether the 
Petitioner's conviction involved moral turpitude, subsection 101(a)(43)(M)(i) of the Act is a 
"circumstance specific" offense, in which we look directly into the facts of the crime. Mathis v. 
U S., 136 S. Ct. at 2252, citing Nijhawan v. Holder, supra. The Supreme Court has also held that 
the "[s]cope of [section 101(a)(43)(M)(i) the Act] is not limited to offenses that include fraud or 
deceit as formal elements. Rather, [this section] refers more broadly tQ offenses that 'involv[e]' 
fraud or deceit - meaning offenses with elements that necessarily entail fraudulent or deceitful 
conduct." Kawashima v. Holder, ___ U.S. __ ,132 S. Ct. 1166, 1172 (2012) (a conviction for 
willfully making and subscribing a false tax return categorically involved deceit). In this case, the 
question is simple - under section 1546, the Petitioner was convicted of using and possessing an 
alien registration receipt card "knowing it to be forged, counterfeited, altered, or falsely made,· or to 
have been procured by means of any false claim or statement, or to have been otherwise procured by 
fraud or unlawfully obtained." Section 1546 clearly describes offenses involving fraud or deceit 
(excluding mere possession), and we have found that the Petitioner was convicted of one of them. 

Having established that fact, we next look at the record of conviction to assess whether the loss to 
the victim(s) exceeded $10,000. As we noted above, in Nijhawan, the Supreme Court stated that 
"Congress did not intend subparagraph (M)(i)'s monetary threshold to be applied categorically ... 
[r]ather, the monetary threshold applies to the specific circumstances surrounding an offender's 
commission of a fraud and deceit crime on a specific occasion." 557 U.S. 29 at 40. In criminal 
cases, restitution may compensate victims only for actual losses caused by the defendant's criminal 
conduct, and a court's restitution order can be used to evaluate the amount of loss to the victims 
under section 101(a)(43)(M)(i) of the Act. !d. at 42-43; see also US. v. de la Fuente, 353 F.3d 
766,771 (9th Cir. 2003). The record of conviction in this case clearly reflects that the victims of the 
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Petitioner's crime sustained a loss in excess of $10,000 because the judgment of conviction shows 
that the court ordered the petitioner to pay $7 4,162.10 in restitution to the State of Montana 
Department of Public Health and Human Services, and the 
As a result, we reaffirm our prior finding that the Petitioner was convicted of an offense that 
involved fraud or deceit in which the loss to the victim(s) exceeded $10,000, and that offense is 
therefore an aggravated felony as defined in section 1 01(a)( 43)(M)(i) of the Act. 

B. The Impact of the Petitioner's Aggravated Felony Conviction on Her Eligibility for Immigrant 
Classification as an Abused Spouse of a U.S. Citizen 

VA W A petitioners must demonstrate that they are persons of good moral character. Section 
204(a)(l)(A)(iii)(II)(bb) of Act. Persons who have been convicted of an aggravated felony are 
excluded from establishing their good moral character. Section 101 (f)(8) of the Act. We concluded 
earlier, and do again now, that the Petitioner is ineligible for immigrant classification as an abused 
spouse of a U.S. citizen on this basis alone. 

On motion, the Petitioner claims that the conduct underlying her aggravated felony conviction is 
waivable, even if the conviction itself is not. In support of her claim, the Petitioner cites to section 
204(a)(l)(C) of the Act, which provides: 

Notwithstanding section 101(f), an act or conviction that is waivable with respect to the 
petitioner for purposes of a determination of the petitioner's admissibility under section 
212(a) or deportability under section 237(a) shall not bar the [Secretary of Homeland 
Security] from finding the petitioner to be of good moral character under subparagraph 
(A)(iii),(A)(iv), (B)(ii), or (B)(iii) if the [Secretary] finds that the act or conviction was 
connected to the alien's having been battered or subjected to extreme cruelty. 

USCIS issued a policy memorandum (the Yates Memorandum) regarding good moral character 
determinations in VA W A petitions, which specifies that the conduct relating to section 1 01 ( f)(8) of 
the Act (aggravated felony conviction) is not waivable. 11 Accordingly, there is no waiver for which 
the Petitioner is eligible under section 204(a)(l)(C) of the Act as a person convicted of an aggravated 
felony. 

C. The Petitioner is Not a Person of Good Moral Character for Other Reasons Even Absent Her 
Conviction for An Aggravated Felony 

The last paragraph of section 101(f) ofthe Act states, in pertinent part: "The fact that any person is 
not within any of the foregoing classes shall not preclude a finding that for other reasons such person 
is or was not of good moral character[.]" 

11 Memorandum from William R. Yates, Associate Director for Operations, USC IS, HQOPRD 70/8.1/8.2, 
Determinations of Good Moral Character in VA WA-Based Self-Petitions (January 19, 2005), 
https://www.uscis.gov/laws/policy-memoranda. 
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In our appeal decision on the VA W A petition, we noted that the Petitioner did not submit all the 
primary evidence of her good moral character, as required by DHS regulations, because she did not 
acknowledge and adequately explain all of her convictions, and she did not submit local police 
clearances or a state-issued criminal background check from each place she resided for six or more 
months during the three years preceding the filing of her VA W A petition. 

On motion, the Petitioner still does not acknowledge or explain all of her convictions, or submit the 
required background checks, and does not address the absence of this evidence in her brief. We 
therefore conclude that the Petitioner is not able to meet her burden of establishing her good moral 
character, even if her section 1546 conviction was not for an aggravated felony. See 8 C.F.R. 
§ 204.2(c)(2)(v) ("[p]rimary evidence of the self-petitioner's good moral character is the self
petitioner's affidavit ... accompanied by a local police clearance or a state-issued criminal 
background check ... "). 

In addition, the Petitioner contends on motion that we should not have based our assessment of her 
good moral character on her 1996' and 2006 convictions because they occurred more than three years 
before she filed her VA WA petition and, according to the Petitioner, a "good moral character 
assessment is only based on the preceding three years." Although the regulation at 8 C.F.R. 
§ 204.2(c)(2)(v) only requires evidence of a petitioner's good moral character during the three years 
preceding the filing of a VA W A petition, it does not limit our inquiry into the Petitioner's moral 
character to this three-year period. Section~204(a)(1)(A)(iii)(II)(bb) of the Act does not prescribe, or 
proscribe, any specific time period during which a petitioner's good moral character must be 
established. 

According to the preamble to the 1996 VA W A rule, the specification of a three-year period at 
8 C.F.R. § 204.2(c)(2)(v) "does not preclude the Service from choosing to examine the self
petitioner's conduct and acts prior to that period ... if there is reason to believe that the self
petitioner may not have been a person of good moral character in the past (emphasis added)." 12 

Citing to the preamble to the 1996 VA W A rule, USC IS further clarified in the Yates Memorandum 
that we may look beyond the three-year period prior to the filing of the VA W A petition "when there 
is reason to believe that the self-petitioner may not have been a person of good moral character 
during that time." 13 Accordingly, the Petitioner's 1996 and 2006 convictions are relevant to our 
determination of her moral character, as is her failure to submit or address the primary documentary 
evidence of her good moral character specified in the regulation at 8 C.F.R. § 204.2(c)(2)(v). Our 
conclusion about the weight to properly give the Petitioner's 1996 and 2006 convictions in assessing 
her good moral character remains unchanged from our earlier decision dismissing her appeal. 
Therefore, even absent her aggravated felony, we find that the Petitioner is not a person of good 
moral character "for other reasons" under the last paragraph of section 1 Ol(f) of the Act. 

12 Petition to Classify Alien as Immediate Relative of a United States Citizen or as a Preference Immigrant; Se(f
Petitioningfor Certain Battered or Abused Spouses and Children, 61 Fed. Reg. 13061, 13066 (Mar. 26, 1996). 
13 Yates Memorandum at 2. 
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V. CONCLUSION 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, the Petitioner has not met that burden in regard to her eligibility for U 
nonimmigrant classification, or immigrant classification as an abused spouse of a U.S. citizen. 

ORDER: The motions to reopen are denied. 

FURTHER ORDER: The motions to reconsider are denied. 

Cite as Matter ofL-K-B-F-, ID# 10587 (AAO Nov. 14, 2016) 
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