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The Petitioner seeks "U -1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(l5)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the petition. The Director concluded that the 
Petitioner had not established that she was a victim of qualifying criminal activity and therefore had 
not demonstrated the remaining statutory criteria for U nonimmigrant classification under subsections 
101 ( a)(l5)(U)(i)(II)-(IV) of the Act. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief and asserts that the 
Director did not adhere to the proper evidentiary standard to determine she had not been the victim 
of qualifying criminal activity. 

Upon de novo review, we will dismiss the appeal. 

I. APPLICABLE LAW 

Section 101(a)(l5)(U) of the Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p ), an alien who files a petition for status under this 
subparagraph, if the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a re~ult of 
having been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described 
in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or 
local prosecutor, to a Federal or State judge, to the Service, or to other 



Matter of A-M-F 

Federal, State, or local authorities investigating or prosecuting criminal 
activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and 
military installations) or the territories and possessions of the United 
States[.] 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: ... extortion; ... or attempt, conspiracy, or solicitation to commit any of 
the above mentioned crimes[.] 

According to the regulation at 8 C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101(a)(l5)(U)(iii) ofthe Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. ANALYSIS 

The Petitioner filed the instant Form 1-918, Petition for U Nonimmigrant Status (U petition), and a 
Form 1-192, Application for Advance Permission to Enter as Nonimmigrant (waiver application), 
claiming to be the victim of extortion. Upon a full review of the record, as supplemented on appeal, 
the Petitioner has not overcome the Director's grounds for denial. 

A. Victim of Qualifying Criminal Activity 

The Petitioner claims that the record demonstrates that she was a victim of theft which she contends 
is a qualifying criminal activity or criminal activity that is substantially similar to one of the 
qualifying crimes. Upon our de novo review of the record, the Petitioner has not demonstrated that 
she is a victim of qualifying criminal activity under section 101(a)(15)(U)(iii) of the Act, namely, 
extortion. Our inquiry focuses on whether the Form 1-918 Supplement B, U Nonimmigrant Status 
Certification (Supplement B), and the record as a whole, establishes that the certifying agency 
detected, investigated, or prosecuted a qualifying crime. Here, we conclude that the record 
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demonstrates that the certifying agency detected, investigated, or prosecuted the offense of theft 
against the Petitioner. 

1. Criminal Activity Certified as Being Detected, 1 Investigated, or Prosecuted 

The Petitioner submitted a Supplement B dated February 14, 2014, signed by first 
assistant district attorney, District Attorney's Office, Texas (certifying official). At part 3.3 
of the Supplement B, which lists the statutory citation for the criminal activity being investigated or 
prosecuted, the form is blank. At part 3.1, the certifying official asserted that the criminal activity 
committed against the Petitioner involved or is similar to the qualifying crimes of: extortion, 
felonious assault, murder, obstruction of justice, attempt to· commit any of the named crimes, 
conspiracy to commit any of the named crimes, and solicitation to commit any of the named crimes. 
At part 3.5, which asks the certifying official to briefly describe the criminal activity being 
investigated, the certifying official indicated the Petitioner: "was a victim of a crime in the United 
States. She has suffered emotional harm and fears for her life given the fact that the suspect in her 
case is also being charged with attempted murder." At part 3.6 the certifying official stated that the 
Petitioner "has suffered emotional harm and fears for her life." At part 4.5, the certifying official 
stated that the Petitioner and her family were "victims of extortion." Part 4.5 also indicates that after 
her arrest, the defendant conspired to murder the district attorney prosecuting the case which caused 
the Petitioner a "great deal of emotional anguish" and that she "constantly lives in fear that the 
defendant could make an attempt against her life." 

The record of proceedings includes the criminal complaint that details the investigation against the 
suspect and summarizes the statements from the Petitioner's family and other victims that they had 
paid the suspect for assistance in filing forms and documents with the U.S. Department of Homeland 
Security. The complaint also states that the attesting Texas peace officer believed the suspect 
committed a theft offense in violation of penal code section 31.03(e)(5).2 The record ofproceedings 
includes charges and indictments against the suspect showing the crimes of aggregate theft under 
section 31.09 of the Texas Penal Code and two counts of criminal solicitation under section 
15.03(a)(1 ): one for murder, a first degree felony; and one for aggravated assault, a second degree 
felony. The record also contains a letter from a State of Texas assistant attorney general to the 
Petitioner's son informing him that the suspect had pled guilty to the charges. 

In response to a request for evidence (RFE) from the Director, the Petitioner submitted an updated 
Supplement B, signed November 30, 2015, by the same certifying official who amended part 3.3 to 
include aggregate theft under section 31.09 (third degree felony) of the Texas Penal Code as the 
crime that was investigated or prosecuted. The form contains no other amendments or changes. 

1 The term "investigation or prosecution," as used in section I 0 I (a)(15)(U)(i) of the Act, also includes the "detection" of 
a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
2 Section 31.03(e)(5) is a felony of the third degree if the value of the property stolen is $20,000 or more but less than 
$100,000. 
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On appeal, the Petitioner contends that the record establishes that she was a victim of a qualifying 
crime. She maintains that the certifying agency found her the victim of six regulatory crimes in 
addition to extortion, that she does not need to show she is the victim of each certified crime, and 
that she only needs a preponderance of evidence to establish eligibility for a U nonimmigrant 
classification, for which she cites to decisions by the Board of Immigration Appeals (Board). 

As defined in 8 C.F.R. § 214.14(a)(14), a "victim" for purposes of U classification is a petitioner 
who has suffered harm as a result of the commission of qualifying criminal activity. Here, although 
the certifying official indicated that the Petitioner was a victim of "criminal activity involving or 
similar to" seven criminal acts in part 3.1 of the Supplement B, he did not cite to the corresponding 
Texas statutes for those offenses in part 3.3 as the criminal offenses that were actually investigated 
or prosecuted, but rather only a citation to a theft statute. The certifying official's completion of part 

· 3.1 is not conclusory evidence that a petitioner is the victim of qualifying criminal activity. Rather, 
it is part 3.3 which establishes the crime or crimes that the certifying agency detected, investigated, 
or prosecuted that resulted in a petitioner's victimization. The purpose of part 3.1 is only to identify 
the general category of criminal activity to which the offense(s) in part 3.3 may relate. See U 
Nonimmigrant Status Interim Rule, 72 Fed. Reg. 53014, 53018 (Sept. 17, 2007)(U rule)(specifying 
that the statutory list of qualifying criminal activities represent general categories of crimes and not 
specific statutory violations). Ultimately, we determine, in our sole discretion, the value of the 
evidence in the record of proceedings). See section 214(p) of the Act; see also U,rule at 53024 (we 
do not consider the Supplement B to be conclusory evidence that a petitioner has met the eligibility 
requirements; we use it "in the course of adjudicating whether the eligibility requirements have been 
met"). . 

Although the crimes of extortion, felonious assault, murder, and obstruction of justice were indicated 
at part 3.1, none of these relate to the criminal activity of which the Petitioner was a victim. For 
example, regarding felonious assault and murder, the court records indicate that solicitation to 
commit murder and solicitation to commit aggravated assault were investigated and prosecuted, with 
the assistant district attorney and district attorney as the victims, not the Petitioner. The Petitioner 
asserts that she suffered emotional harm due to learning of these charges against the suspect; 
however, she has presented no argument or evidence that she was an indirect or proximate victim of 
solicitation to commit murder and solicitation to commit aggravated assault. 

Part 3.1 of Supplement B also indicates that the criminal activity committed against the Petitioner 
involved or is similar to the qualifying crimes extortion and of obstruction of justice. However, the 
record of proceedings contains no additional evidence to support that either of these crimes was 
detected, investigated, or prosecuted. The Supplement B and other evidence in the record of 
proceedings only indicate that theft was detected, investigated, and prosecuted, and the Petitioner 
was the victim of this criminal activity. 
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2. Theft Under the Texas Penal Code Is Not a Qualifying Crime or Substantially Similar to One 

The crime of theft is not specifically listed as a qualifying crime at section 101 ( a)(15)(U)(iii) of the 
Act. Although the statute encompasses "any similar activity" to the enumerated crimes, the 
regulation defines "any similar activity" as "criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
8 C.F.R. § 214.14(a)(9). Thus, the nature and elements of the offenses investigated must be 
substantially similar to one of the qualifying criminal activities in the statutorily enumerated list. 
8 C.F.R. § 214.14(a)(9). The inquiry, therefore, is not fact-based, but rather entails comparing the 
nature and elements of the statutes in question. 

On appeal, the Petitioner argues primarily that she was a victim of the qualifying offense of the 
aggregate theft and that it is substantially similar to the qualifying crime of extortion. At the time of 
the criminal activity against the Petitioner, the Texas Penal Code provided, in pertinent part: 

§ 31.09. Aggregation of Amounts Involved in Theft 

When amounts are obtained in violation of this chapter pursuant to one scheme or 
continuing course of conduct, whether from the same or several sources, the conduct may 
be considered as one offense and the amounts aggregated in determining the grade of the 
offense. 

§ 31.03. Theft 

(a) A person commits an offense if he unlawfully appropriates property with intent to 
deprive the owner of property. 
(b) Appropriation of property is unlawful if: 

(1) it is without the owner's effective consent; 
(2) the property is stolen and the actor appropriates the property knowing it was 
stolen by another; or 
(3) property in the custody of any law enforcement agency was explicitly represented 
by any law enforcement agent to the actor as being stolen and the actor appropriates 
the property believing it was stolen by another. 

( e )(5) a felony of the third degree if the value of the property stolen is $20,000 or more 
but less than $100,000, 

Vernon's Texas Statutes and Codes Annotated §§31.09, 31.03(e)(5) (West 2012) 

Under 18 U.S.C.A. § 1951, extortion is defined as: 

§ 1951. Interference with commerce by threats or violence 
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(a) Whoever in any way or degree obstructs, delays, or affects commerce or the 
movement of any article or commodity in commerce, by robbery or extortion or attempts 
or conspires so to do, or commits or threatens physical violence to any person or property 
in furtherance of a plan or purpose to do anything in violation of this section shall be 
fined under this title or imprisoned not more than twenty years, or both. 

(b) As used in this section-

(2) The term "extortion" means the obtaining of property from another, with his 
consent, induced by wrongful use of actual or threatened force, violence, or fear, or 
under color of official right. 

United States Code Annotated 18 U.S.C.A. § 1951 (West 2012) 

On appeal, the Petitioner contends that the Director erred by determining that she is not the victim of 
the qualifying crime of extortion because she willingly gave money to the perpetrator. She 
maintains that the willfulness of her payments is not relevant to whether the nature and elements of 
aggregate theft are substantially similar to extortion. She asserts that extortion in Texas is 
prosecuted under section 31 of the Texas Penal Code, and that elements of aggregate theft are 
substantially similar to elements of extortion in that both contain the essential elements of unlawful 
appropriation of property and consent. She cites Roberts v. State, 278 S.W.3d 778, 790 (Tex. App. 
2008) finding that an offense in section 31.03 is similar to bribery and extortion (quoting Sanchez v. 
State, 995 S.W.2d 677, 683 (Tex. Crim. App. 1999)), and the U.S. Supreme Court in Evans v. United 
States, 504 U.S. 255, 269 (1992) finding that extortion accomplished by fraud is one of several 
forms of extortion. The Petitioner also cites Matter of Cardiel-Guerrero, 25 I&N Dec. 12 (BIA 
2009) in which the Board acknowledged that the crime of extortion falls within the scope of theft, 
and that the Board noted that several jurisdictions across the country have consolidated theft statues 
to include extortion. She further states that the Board rejected the argument that extortion should fall 
outside the scope of a theft offense because extortion requires the victim's consent to expropriate 
property. 

The Petitioner further argues that in her case it was not the suspect's false representation that 
induced her to pay but rather her fear that if she did not find the money her family would lose the 
opportunity to resolve their immigration problems. 

Theft under Texas law involves unlawfully appropriating property with intent to deprive the owner 
~f property and where the appropriation of property is unlawful if it is without the owner's effective 
consent. By contrast, extortion requires inducing another person to deliver property by causing that 
person to fear that a harmful result will occur if he does not deliver the property. Because theft does 
not include the element of inducing an action through the use of fear, it is not substantially similar to 
extortion. Although extortion may be considered a type of theft or unlawful taking, it requires 
additional elements not present in the aggravated theft statute noted here. 
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The Petitioner cites court decisions and contends that they show extortion is included in the offense 
of theft. In Roberts, the Texas court addressed whether the Texas theft statute is overbroad by 
proscribing activities that may be constitutionally prohibited in addition to speech or conduct 
protected by the First Amendment, and noted that section 31.03 provides that the appropriation of 
property is unlawful if it is without the owner's effective consent. The court found that extortion is a 
crime although it is verbal, but the decision does not otherwise address the elements of the statute. 

In Evans; the U.S. Supreme Court noted that a statutory term is generally presumed to have its 
common-law meaning, and that Congress expanded the common-law definition of extortion to 
include acts by private individuals pursuant to which property is obtained by means of force, fear, or 
threats. 

In Matter of Cardiel-Guerrero, 25 I&N Dec. 12 (BIA), the Board determined that a conviction for 
receipt of stolen property under the California Penal Code, with a sentence of imprisonment of at 
least one year, categorically qualifies as a receipt of stolen property aggravated felony conviction 
under section 101(a)(43)(G) of the Act, and rejected the contention that a conviction does not qualify 
categorically as a theft offense because it encompasses the knowing receipt of property obtained by 
extortion. As noted by the Petitioner, the Board stated that it is not clear that extortion would fall 
outside the scope of the term theft offense because an extortionate taking is not afiected without 
consent. The Board stated that "consent" obtained under extreme duress through the wrongful use of 
force or fear does not constitute consent. !d. The Board noted that most states had adopted the 
Model Penal Code's approach of consolidating the various common law offenses of larceny, 
embezzlement and false pretenses, receiving stolen property, and blackmail or extortion into a 
unitary "theft" offense. 

These three cases cited by the Petitioner discuss consent as an element of theft and extortion, but do 
not address the threatened force, violence, or fear. Although the Petitioner asserts that the crimes 
against her were substantially similar to extortion because of her fear, the proper inquiry is a 
comparison of the nature and elements of the crime that was investigated with a qualifying crime. 
See 8 C.F.R. § 214.14(a)(9). Although we do not minimize the impact of this event on the 
Petitioner, our inquiry into whether the Petitioner was the victim of qualifying criminal activity does 
not rely on an analysis of the factual details underlying the offense that occurred, but rather, a 
comparison of the nature and elements of the crime that was investigated against one of the 
qualifying crimes at section 101(a)(15)(U)(iii) of the Act. Here, the Texas statute for theft is not 
substantially similar to the federal definition of extortion. 

On appeal, the Petitioner cites Board of Immigration Appeals decisions and refers to USCIS policy 
to argue that she need only meet the "preponderance of the evidence" standard and that she is not 
required to resolve an adjudicator's doubts. She argues that the Director erred in failing to apply the 
correct legal standard when evaluating the evidence. When determining whether or not the 
petitioner has met his or her burden of proof,· we shall consider any relevant, credible evidence. 
Section 214(p) of the Act. However, we "determine, in [our] sole discretion, the evidentiary value of 
... submitted evidence, including [the Supplement B]." 8 C.F.R. § 214.14(c)(4); The submission of 
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relevant evidence may not always suffice to meet the petitioner's burden of proof. The 
preponderance of the relevant evidence does not establish the substantial similarities between theft 
and extortion, or that the certifying agency detected, investigated or prosecuted a qualifying crime 
during the course of investigating the theft offense committed against the Petitioner. Accordingly, 
the Petitioner has not established that he was the victim of qualifying criminal activity. 

B. Substantial Physical or Mental Abuse 

On appeal, the Petitioner asserts that the record demonstrates the substantial mental abuse that she 
suffered as a result of the crime. However, as the Petitioner did not establish that she was the victim 
of a qualifying crime or criminal activity, she necessarily has also not demonstrated that she suffered 
substantial physical ~r mental abuse as a result of having been a victim of a qualifying crime or 
criminal activity, as required by section 101(a)(15)(U)(i)(I) ofthe Act. 

III. CONCLUSION 

The Petitioner has not demonstrated that she was a victim of qualifying criminal activity. She, 
therefore, necessarily cannot satisfy the remaining eligibility requirements for U nonimmigrant 
status. See subsections 101(a)(15)(U)(i)(I)-(IV) ofthe Act (requiring qualifying criminal activity for 
all prongs of eligibility). 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section 291 of the Act, 8 U.S.C. § 1361; see also Matter ofOtiende, 26 l&N 
Dec. 127, 128 (BIA z013). Here that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter of A-M-F, ID# 49562 (AAO Nov. 18, 2016) 
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