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PETITION: FORM I-918, PETITION FOR U NONIMMIGRANT STATUS 

The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 10l(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the petition. The Director concluded that the 
Petitioner had not established that he was a victim of qualifying criminal activity and that he, 
therefore, had also not demonstrated the statutory criteria for U nonimmigrant classification under 
subsections 101 ( a)(15)(U)(i)(I)-(IV) of the Act. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief and copies of 
previously-submitted material. The Petitioner claims that he was the victim of a qualifying crime 
and that the Director failed to consider the underlying facts of the crime. 

Upon de novo review, we will dismiss the appeal. 

I. APPLICABLE LAW 

Section 101(a)(15)(U) ofthe Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p ), an alien who files a petition for status under this 
subparagraph, if the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a result of 
· having been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described 
in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
. Federal, State, or local law enforcement official, to a Federal, State, or 

local prosecutor, to a Federal or State judge, to the Service, or to other 
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Federal, State, or local authorities investigating or prosecuting criminal 
activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and 
military installations) or the territories and possessions of the United 
States[.] 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: ... felonious assault; ... or attempt, conspiracy, or solicitation to commit 
any of the above mentioned crimes[.] 

According to the regulation at 8 C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101(a)(15)(U)(iii) ofthe Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). 

The eligibility requirements for U nonimmigrant classification are further explicated in the regulation at 
8 C.F.R. § 214.14(b). 

The burden of proof is on a pet1t10ner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. ANALYSIS 

The Petitioner filed the instant Form 1-918, Petition for U Nonimmigrant Status (U petition) 
claiming to be the victim of a felonious assault. Upon a full review of the record, as supplemented 
on appeal, the Petitioner has not overcome the Director's grounds for denial. 
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A. Victim of Qualifying Criminal Activity 

1. Criminal Activity Certified as Being Detected, 1 Investigated, or Prosecuted 

The Petitioner submitted a Form I -918 Supplement B, U Nonimmigrant Status Certification 
(Supplement B), dated August 29, 2013, signed by chief, Pleadings Bureau, 

New York, District Attorney's Office (certifying official). At part 3.3 of the 
Supplement B, the certifying official cited to sections 160.10(1) and 155.30(5) of the New York 
State Penal Law, corresponding to second-degree robbery and fourth-degree grand larceny, as the 
criminal activity that was investigated or prosecuted. At part 3.1, the certifying official asserted that 
the criminal activity committed against the Petitioner involved or is similar to the qualifying crime 
of "Other: Robbery/Larceny." At Part 3.6, which asks for a description of any known injury, the 
certifying official stated "[ n ]one known" and that "[ c ]hains were ripped off victim's neck." At part 
3.5 of the Supplement B, which asks for a description of the criminal activity being investigated, the 
certifying official stated that the Petitioner had two gold chains ripped off his neck. At part 4.5 the 
certifying official stated that the defendants were convicted of felony grand larceny charges. 

The record of proceedings contains a police incident report which indicates "robbery 2nd" as the 
offense and includes a narrative by the reporting officer describing the apprehension of two suspects. 
A Case Closure Form from the Department of Public Safety lists the classification as 
"Robbery 2nd Degree" and a Property Intake Form lists the incident type as robbery. The narrative 
on a supplemental incident report states that the officer responded to a call to assist in canvasing an 
area for subjects wanted for a "strong arm robbery" and another supplemental incident report refers 
to the Petitioner as "a victim of Robbery." 

The Petitioner did not provide any evidence showing that the certifying agency or another law 
enforcement agency actually detected, investigated, or prosecuted the qualifying offense of felonious 
assault as having been committed against him. Accordingly, our de novo review of the record 
establishes that the crimes certified are robbery and grand larceny. 

2. Robbery and Grand Larceny Under the New York Penal Code are Not Qualifying Crimes 

The crimes of robbery and grand larceny are not specifically listed as qualifying crimes at section 
101 (a)(15)(U)(iii) of the Act. Although the statute encompasses "any similar activity" to the 
enumerated crimes, the regulation defines "any similar activity" as "criminal offenses in which the 
nature and elements of the offenses are substantially similar to the statutorily enumerated list of 
criminal activities." 8 C.F.R. § 214.14(a)(9). Thus, the nature and elements of the offenses 
investigated must be substantially similar to one of the qualifying criminal activities in the statutorily 
enumerated list. 8 C.F.R. § 214.14(a)(9). The inquiry, therefore, is not fact-based, but rather entails 
comparing the nature and elements of the statutes in question. 

1 The term "investigation or prosecution," as used in section I 0 I (a)( 15)(U)(i) of the Act, also includes the "detection" of 
a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
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On appeal, the Petitioner argues that the elements of robbery are substantially similar to felonious 
assault under New York law and the intent of Congress and the Department of Homeland Security 
when creating the U visa to include any similar activity.2 He asserts that although robbery is not 
specifically listed as a qualifying crime, the particular robbery as it occuned to him qualifies as 
felonious assault because the elements and nature of the offenses are the same. The Petitioner 
contends that all types of robbery under New York law are felonies and therefore the crime against 
him is felonious because it was a felony robbery offense. He contends that the crime of which he 
was victim qualifies as an assault because it placed him in fear of immediate bodily harm, and he 
refers to the Modal Penal Code section 211.1 to contend that the scope of assault includes an intent 
to cause physical injury to the victim and an intent to cause fear of immediate bodily harm. 3 The 
Petitioner contends that robbery is the taking of property and requires the use or threat of immediate 
use of physical force, and that assault is robbery without the stealing of property as the use or threat 
of use of physical force is part of both crimes. In support the Petitioner cites People v Boyd, 102 
A.D.2d 774, 477 N.Y.S.2d 19 (1984), where an appeals court found that the assault conviction was 
necessarily encompassed in the concurrent crime of robbery in the second degree. The Petitioner 
argues that, similarly, the crime against him included use of physical force and threat of immediate 
bodily injury and thus qualified as assaultive because the nature and elements are the same. 

The Petitioner points to an unrelated decision from us that determined a petitioner to be the victim of 
the qualifying criminal activity of felonious assault because property was obtained forcibly and 
involved immediate threat of injury. The Petitioner describes the criminal activity against him to 
argue that force was used and refers to the plea transcript of the suspects where they admitted that 
they did "forcibly steal property." 

The Petitioner further maintains that the intent of Congress and the Department of Homeland 
Security for the U visa was to help victims like him, and that robbery is the type of crime to which 
immigrants are most vulnerable. 

At the time of the criminal activity against the Petitioner, New York Penal Law defined robbery as: 

§ 160.00 Robbery; defined 

Robbery is forcible stealing. A person forcibly steals property and commits robbery 
when, in the course of committing a larceny, he uses or threatens the immediate use of 
physical force upon another person for the purpose of: 

2 On appeal the Petitioner does not contend that grand larceny is similar to a qualifying crime. 
3 Model Penal Code § 211.1. Assault. (2) Aggravated Assault. A person is guilty of aggravated assault if he: (a) attempts 
to cause serious bodily injury to another, or causes such injury purposely, knowingly or recklessly under circumstances 
manifesting extreme indifference to the value of human life; or (b) attempts to cause or purposely or knowingly causes 
bodily injury to another with a deadly weapon. 
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1. Preventing or overcoming resistance to the taking of the property or to the retention 
thereof immediately after the taking; or 
2. Compelling the owner ofsuch property or another person to deliver up the property 
or to engage in other conduct which aids in the commission of the larceny. 

N.Y. Penal Law§ 160.00 (McKinney 2010). 

The Supplement B lists the statutory citation for the robbery investigated in this case as 160.1 0( 1 ), 
which corresponds to robbery committed with the aid of another person present. New York Penal 
Law § 160.1 0(1) at the time stated: 

§ 160.10 Robbery in the second degree 

A person is guilty of robbery in the second degree when he forcibly steals property and 
when: 

1. He is aided by another person actually present; or 

2. In the course of the commission of the crime or of immediate ±light therefrom, he 
or another participant in the crime: 

(a) Causes physical injury to any person who is not a participant in the crime; or 

(b) Displays what appears to be a pistol, revolver, rifle, shotgun, machine gun or 
other firearm; or 

Robbery in the second degree is a class C felony. 

N.Y. Penal Law§ 160.10 (McKinney 2010). 

The New York Penal Law classifies assault in the first and second degree as felonies. Assault in the 
first degree occurs when: 

§ 120.10 Assault in the first degree 

A person is guilty of assault in the first degree when: 

1. With intent to cause serious physical injury te another person, he causes such 
injury to such person or to a third person by means of a deadly weapon or a 
dangerous instrument; or 
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2. With intent to disfigure another person seriously and permanently, or to destroy, 
amputate or disable permanently a member or organ of his body, he causes such 
injury to such person or to a third person; or 

3. Under circumstances evincing a depraved indifference to human life, he recklessly 
engages in conduct which creates a grave risk of death to another person, and thereby 
causes serious physical injury to another person; or 

4. In the course of and in furtherance of the commission or attempted commission of 
a felony or of immediate flight therefrom, he, or another participant if there be any, 
causes serious physical injury to a person other than one of the participants. 

Assault in the first degree is a class B felony. 

N.Y. Penal Law§ 120.00 (McKinney 2010). 

Assault in the second degree occurs when a person "[w]ith intent to cause serious physical injury to 
another person, he causes such injury to such person or to a third person; or ... [w]ith intent to cause 
physical injury to another person, he causes such injury to such person or to· a third person by means 
of a deadly weapon or a dangerous instrument," or when he causes injury to certain protected classes 
of persons, including police officers, health workers, children, school district employees, and the 
elderly. Assault in the second degree is a class D felony. N.Y. Penal Law § 120.05 (McKinney 
201 0). 

The Petitioner asserts that since all types of robbery under New York law are felonies the crime 
against him was felonious; that as the robbery included the use of physical force and threat of 
immediate bodily injury it qualifies as assaultive because it placed him in fear of immediate bodily 
harm; and that because of the way he was attacked and the force used he feared he would be 
seriously injured. 

The proper inquiry is not an analysis of the factual details underlying the criminal activity, but a 
comparison of the nature and elements of the crime that was investigated with a qualifying crime. 
See 8 C.F.R. § 214.14(a)(9). Elements of robbery under N.Y. Penal Law§ 160.10(1), the subsection 
investigated in the crime against the Petitioner, are not similar to felonious assault under N.Y. Penal 
Law § § 120.05 or 120.10. The subsection of the ,statute investigated in this case involves forcibly 
stealing property while aided by another person who is present. It does not require any injury to the 
victim, use of a weapon, or other aggravating circumstance. The Supplement B does not indicate 
that the crime investigated was felonious assault or robbery with any aggravating circumstances, 
which is found under section 160.15, robbery in the first degree. 

The Petitioner has not demonstrated that the nature and elements of the crime of robbery 
investigated in his case, N.Y. Penal Law § 160.10(1), are substantially similar to felonious assault 
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under N.Y. Penal Law §§ 120.05 or 120.10 or any other qualifying cnme at section 
101(a)(15)(U)(iii) ofthe Act. 

The Petitioner cites Boyd, where an appeals court found that an assault conviction was necessarily 
encompassed in the concurrent crime of robbery in the second degree. However, in Boyd the law in 
reference was subsection 2 of section 160.10, which states that in committing a robbery a person 
causes physical injury to any person who is not a participant in the crime or displays what appears to 
be a pistol, revolver, rifle, shotgun, machine gun or other firearm. In the present case, the crime 
certified against the Petitioner was subsection 1, which finds a person guilty of robbery in the second 
degree when he forcibly steals property and when he is aided by another person actually present. 

The Petitioner submitted a copy of our decision in an unrelated case from California where we 
determined that the certifying agency investigated a particular crime as a felonious assault, although 
the perpetrator was charged with robbery. In that case, we did not find that the two statutes in 
question (robbery and felonious assault) under California law were substantially similar, but rather 
that the certifying agency actually investigated felonious assault. Furthermore, the case counsel cites 
does not hold any precedential value, and each case is reviewed on its own merits. See 8 C.F.R. 
§ 103.3(c). 

The Petitioner maintains that the intent of the U legislation was to have undocumented immigrants 
who are crime victims cooperate with law enforcement and that Congress wanted to avoid an over
restrictive eligibility, with requirements for U nonimmigrant status to be flexible. He asserts that a 
determination should not be based on the name of the crime or the qualifying criminal activity 
certified on Supplement B, but based on all the facts. 

Although we recognize the Petitioner's contention, a petitioner must still meet the statutory and 
regulatory requirements and we lack the authority to waive the requirements of the statute, as 
implemented by the regulations. See United States v. Nixon, 418 U.S. 683, 695-96 (1974) (as long 
as regulations remain in force, they are binding on government officials); 8 C.F .R. § 214.14(b )(3 ). 
In the present case the Petitioner was the victim of robbery, which is not included in the list 
qualifying criminal acts. Andreiu v. Ashcroft, 253 F.3d 477 (9th Cir. 2001) provides, in part, that 
when Congress includes particular language in one section of a statute, and excludes it in another 
section of the same statute, "it is generally presumed that Congress acts intentionally and purposely 
in the disparate inclusion or exclusion." (Internal citations omitted). 

As the Petitioner has not established that the certified crime is substantially similar to the qualifying 
crime of felonious assault, he has not demonstrated that he was a victim of qualifying criminal 
activity, as required by section 101(a)(l5)(U)(i) of the Act. 

B. Substantial Physical or Mental Abuse 

As the Petitioner did not establish that he was the victim of a qualifying crime or criminal activity, 
he necessarily has also not demonstrated that he suffered substantial physical or mental abuse as a 
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result of having been a victim of a qualifying crime or criminal activity, as required by section 
101 ( a)(15)(U)(i)(I) of the Act. We, therefore, do not engage in further review of the Director's 
determination on this issue. 

C. Possession of Information Concerning Qualifying Criminal Activity 

As the Petitioner did not establish that he was the victim of qualifying criminal activity, he has also 
not established that he possesses credible or reliable information establishing knowledge concerning 
details of the qualifying criminal activity, as required by section 101(a)(15)(U)(i)(JI) of the Act. 

D. Helpfulness to Authorities Investigating or Prosecuting the Qualifying Criminal Activity 

As the Petitioner did not establish that he was the victim of qualifying criminal activity, he 
necessarily has also not established that he has been, is being or is likely to be helpful to a federal, 
state, or local law enforcement official, prosecutor, federal or state judge or other federal, state or 
local authorities investigating or prosecuting qualifying criminal activity, as required by subsection 
101(a)(15)(U)(i)(III) of the Act. 

E. Jurisdiction of Qualifying Criminal Activity 

As the Petitioner has not established that he was the victim of a qualifying crime or criminal activity, 
he has also not established that qualifying criminal activity occurred within the jurisdiction of the 
United States, as required by subsection 101(a)(15)(U)(i)(IV) ofthe Act. 

III. CONCLUSION 

The Petitioner has not demonstrated that he was a victim of qualifying criminal activity. He, 
therefore, necessarily cannot satisfy the remaining eligibility requirements for U nonimmigrant 
status. See subsections 101(a)(15)(U)(i)(I)-(IV) ofthe Act (requiring qualifying criminal activity for 
all prongs of eligibility). 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section 291 of the Act, 8 ns.C. § 1361; see also Matter of Otiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter ofO-L-H-, ID# 48773 (AAO Nov. 18, 2016) 
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