
U.S. Citizenship 
and Immigration 
Services 

MATTER OF N-Y-A-F-

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: 1 OCT. 6, 2016 

MOTION ON ADMINISTRATIVE APPEALS OFFICE DECISION 

PETITION: FORM I-918, PETITION FOR U NONIMMIGRANT STATUS 

The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immig~ation and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§ § 11 01 (a)( 15)(U) and 1184(p ). The U -1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. ! 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded that the Petitioner did not establish that she has been a victim 
of qualifying criminal activity. Accordingly, the Director also determined the Petitioner did not 
establish that she meets any of the remaining eligibility criteria at section 101 ( a)(l5)(U)(i)(I)-(IV) of 
the Act. We dismissed the Petitioner's subsequent appeal, concurring with the Director's decision 
that the Petitioner did not establish she was a victim of qualifying criminal activity. 

The matter is now before us on a motion to reconsider. On motion, the Petitioner submits a brief and 
claims that we erred because she was a victim of robbery in New Jersey, a crime substantially 
similar to qualifying criminal activity. In support of her assertion, the Petitioner resubmits evidence 

. of charges filed against her perpetrator. We issued a request for evidence (RFE) to provide the 
Petitioner an opportunity to further develop the record and address inconsistencies in the record. 

Upon review, we will deny the motion to reconsider. 

I. LAW 

A motion to reconsider must: (1) state the reasons for reconsideration and be supported by any 
pertinent precedent decisions to establish that the decision was based on an incorrect application of 
law or U.S. Citizenship and Immigration Services policy; and (2) establish that the decision was 
incorrect based on the evidence of record at the time of,the initial decision. 8 C.F.R. § 103.5(a)(3). 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010). A petitioner may submit any 
evidence for us to consider; however, we determine, in our sole discretion, the credibility of and the 
weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). 
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II. ANALYSIS 

In our prior decision, we first determined that the crime certified as being investigated or prosecuted 1 

was robbery under section 2C:15-1 ofthe New Jersey Statutes Annotated. We then determined that 
this crime was not a qualifying crime as enumerated by statute or substantially similar to any of 
those crimes, including felonious assault, as the Petitioner had argued. Specifically, we found that 
aggravated assault at section 2C:12-1 of the New Jersey Statutes Annotated contained as an element, 
an aggravating factor such as an attempt to cause or the infliction of serious bodily injury or the use 
of a deadly weapon, which was not an element of robbery? 

On motion, the Petitioner asserts that we previously overlooked the "grading provision" of the 
robbery provisions in the New Jersey statutes, which includes robbery-first degree, a crime 
substantially similar to felonious assault.3 As it concerns the criminal activity that was investigated 
or prosecuted in this matter, in part 3.3 of Form I-918 Supplement B, U Nonimmigrant Status 
Certification, the certifying official generally referred to section 2C:15-1 of the New Jersey Statutes 
Annotated. At part 3.5, which asks the certifying official to briefly describe the criminal activity 
being investigated or prosecuted, the certifying official stated, in part, the Petitioner's perpetrator "is 
charged with four counts of Robbery[]" without specifying the particular grade of each offense. 

As indicated in our RFE, although the record contained documents from the New Jersey Judiciary 
indicating that multiple complaints were filed against the Petitioner's perpetrator, including robbery
first degree in violation of section 2C:15-l(a)(l), those documents did not establish that these 
comphiints related to the Petitioner's case. Specifically, the document relating to robbery-first degree 
contained different incident and case numbers, and a different date of the underlying offense than the 
police report the Petitioner submitted with her U petition. Accordingly, we issued an RFE for the 
Petitioner to address, the inconsistencies and to submit further evidence to establish that she was the 
victim of robbery-first degree. 

In response to the RFE, the Petitioner indicates that she requested a copy of the relevant criminal 
indictment from the New Jersey Courts but that it was currently unavailable because the file was being 
"digitized ... and remains unavailable at the present time." In support of her assertion, the Petitioner 

\ 

1 The term "investigation or prosecution," as used in section I 0 I (a)(15)(U) of the Act, also refers to the "detection" of a 
qualifying crime or criminal activity." 8 C.F.R. § 214.14(a)(5). 
2 Similarly, we found that New Jersey robbery was not substantially similar to aggravated assault as defined in section 
211.1 (2) of the Model Penal Code as this provision of the Model Penal Code also required as an element an aggravating 
factor such as serious bodily injury or the use of a deadly weapon. 
3 At the time of the offense, section 2C: 15-1 of the New Jersey Statutes Annotated provided: 

b. Grading. Robbery is a crime of the second degree, except that it is a crime of the first degree if 
in the course of committing the theft the actor attempts to kill anyone, or purposely inflicts or 
attempts to inflict serious bodily injury, or is armed with, or uses or threatens the immediate use of 
a deadly weapon. 

N.J. Stat. Ann.§ 2C:l5-l (West 2012). 
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(b)(6)
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submits a 2016letter from the New Jersey Courts, which acknowledges the Petitioner's request and 
further states the document "[t]his year has been sent to be digitally downloaded and will not be 
available for a few months." 

Although we recognize the Petitioner's efforts to obtain further documentation, the record presently 
before us does not overcome our prior determination. 

III. CONCLUSION 

The Petitioner has not established that she is the victim of qualifying criminal activity, as required by 
section 1 01 (a)( 15)(U)(i)(l) of the Act, and she thereby cannot demonstrate that she meets any of the 
remaining eligibility criteria at section 101(a)(15)(U)(i)(I)-(IV) of the Act. 

The Petitioner bears the burden of proof to establish her eligibility. Section 291 of the Act, 8 U.S.C. 
' I 

§ 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has not been met. 
Accordingly, the motion to reconsider will be denied. 

ORDER: The motion to reconsider is denied. 

Cite as Matter ofN-Y-A-F-, ID# 57229 (AAO Oct. 6, 2016) 
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