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The Petitioner,seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Irnrnigrdtion and Nationality Act (the Act) sections 101(a)(l5)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded that the Petitioner was not a victim of qualifying criminal 
activity and, therefore, could not meet the statutory criteria for U nonimmigrant classification under 
subsections 101(a)(l5)(U)(i)(I)-(IV) ofthe Act. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief and a copy of a 
non-precedent decision issued by our office. The Petitioner asserts that the Director erred in not 
finding him to be a victim of qualifying criminal activity by failing to correctly determine the 
sections of the New York Penal Code which were certified, and in not considering the facts of the 
criminal activity in meeting the definition of a felonious assault and false imprisonment. 

Upon de novo review we will dismiss the appeal. 

I. LAW 

Section 101(a)(l5)(U) of the Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p), an alien who files a petition for status under this 
subparagraph, if the Secretary of Homeland Security determines that --

(I) the alien has suffered substantial physical or mental abuse as a result of 
having been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described 
in clause (iii); 
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(III) the alien ... ·has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or 
local prosecutor, to a Federal or State judge, to the Service, or to other 
Federal, State, or local authorities investigating or prosecuting criminal 
activity described in clause (iii); and 

(IV) the criminal -activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and 
military installations) or the territories and possessions of the United 
States[.] 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: ... felonious assault; ... or attempt, conspiracy, or solicitation to commit any 
of the above mentioned crimes[.] 

According to the regulation at 8 C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101(a)(l5)(U)(iii) of the Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added)7 The eligibility requirements for U nonimmigrant classification are further 
explicated in the regulation at 8 C.F.R. § 214.14(b). 

A petitioner may submit any evidence for us to consider in our de novo review; however, we determine, 
in our sole discretion, the credibility of and the weight to give that evidence. See section 214(p)(4) of 
the Act; 8 C.F.R. § 214.14(c)(4). r 

II. ANALYSIS 

The Petitioner filed the instant U petition, with an accompanying Form I-918 Supplement B, U 
Nonimmigrant Status Certification (Supplement B), and a Form 1-192, Application for Advance 
Permission to Enter as Nonimmigrant. The Supplement B, dated July 2, 2013, was signed by the 

Office of the District Attorney, New York 
(certifying official). At part 3.1 of the Supplement B, the certifying officialasserted that the offense 
in part 3.3 involved or was similar to "Other: see attachment." At part 3.3 of the Supplement B, the 
certifying official cited to sections 120.00(1), 120.15 and 240.26(1) of the New York Penal Code 
(NYPC §§ 120.00(1), 120.15 and 240.26(1)( third degree assault, third degree menacing, and second 
degree harassment) as the relevant criminal statutes for the criminal activity that was investigated or 
prosecuted. At Parts 3.5 and 3.6, the certifying official referenced the attached accusatory statement 
to describe the criminal activity being investigated or prosecuted and the blown or documented 
injuries to the Petitioner. Part 4.5, which asks the certifying official to describe the helpfulness of 
the victim, was left blank. 
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In response to a request for evidence, the Petitioner submitted a second Supplement B, dated March 
10, 2015, certified by the Office of the District Attorney, 

New York, that was otherwise identical to the original Supplement B submitted with the U 
petition. 

The Petitioner admits that the certifying official did not indicate that he was a victim of "criminal 
activity involving or similar to" felonious assault anywhere on the Supplement B. However, he 
claims that the charging document, his sworn affidavit, and his personal declaration establish that the 
certifying agency detected, investigated, or prosecuted criminal activity against him that constituted 
violations of sections 120.10 and 135.10 of the New York Penal Code (NYPC §§ 120.10 and 135.10, 
first degree assault and first degree unlawful imprisonment), the nature and elements of which are 
substantially similar to felonious assault and false imprisonment. The Petitioner's assertions 
partially rely upon the underlying facts of the criminal activity. However, in determining whether a 
felonious assault occurred, the relevant inquiry is not a fact-based one. Rather, our inquiry focuses 
on whether the Supplement B and the record as a whole, establishes that the certifying agency 
detected, investigated or prosecuted a qualifying crime. 1 See 8 C.F.R. § 214.14(a)(9). 

A. Criminal Activity Certified as Being Detected,2 Investigated, or Prosecuted 

On appeal, the Petitioner asserts that he is the victim of felonious assault and false imprisonment in 
violation of sections 120.10 and 135.10 of the New York Penal Code. As defined in 8 C.F.R. 
§ 214.14(a)(l4), a "victim" for purposes ofU classification is a petitioner who has suffered harm as 
a result of the commission of qualifying criminal activity. As discussed above, the Supplement B 
does not indicate that violations of sections 120.10 and 135.10 of the New York Penal Code were 
detected, investigated, or prosecuted by the certifying agency. 

The Petitioner asserts that the charging document and his sworn declaration establish that criminal 
activity in violation of sections 120.10 and 135.10 of the New York Penal Code was detected, 
investigated, or prosecuted. As the record does not contain a police report on the criminal activity 
detected or investigated, we must rely upon the charging document before the court and a 

Pre-hospital Care Report. The charging document indicates that 
the defendant committed the offenses of third degree assault "with intent to cause physical injury to 
another person, cause such injury to such person or to a third person;" third degree menacing "by 
physical menace, intentionally place or attempt to place another person in fear of death, imminent 
serious physical injury or physical injury;" and second degree harassment "with intent to harass, 
annoy or alarm another person, strike, shove, kick or otherwise subject such other person to physical 

1 Although we give a properly 'executed Supplement B significant weight, it is not the only evidence that we may 
consider when determining whether qualifying criminal activity occurred during the commission of, or is substantially 
similar to, the certified offense(s) in part 3.3. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). 
2 The term "investigation or prosecution," as used in section 101 (a)(I5)(U)(i) of the Act, also includes the "detection" of 
a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
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contact, or attempt or threaten to do the same." The defendant was charge with sections 120.00(1), 
120.15 and 240.26(1) of the New York Penal Code. The charging document also provides 
underlying facts provided by the Petitioner to the court stating the Petitioner "suffered bleeding, 
swelling, and bruising to the nose, to suffer substantial pain, to fear further physical injury and to 
become alarmed and annoyed," due to the fact that the defendant "punch[ed] [him] about the nose 
with a closed fist." The report indicates that the Petitioner was punched in the nose which 
caused the nose to bleed and the Petitioner denied shortness of breath, loss of consciousness, or any 
other trauma. The New York Statutes provide that: 

A person is guilty of assault in the first degree when: 

1. With intent to . cause serious physical injury to another person, he causes such 
injury to such person or to a third person by means of a deadly weapon or a 
dangerous instrument; or 

2. With intent to disfigure another person .seriously and permanently, or to destroy, 
amputate or disable permanently a member or organ of his body, he causes such 
injury to such person or to a third person; or 

3. Under circumstances evincing a depraved indifference to human life, he 
recklessly engages in conduct which creates a grave risk of death to another 
person, and thereby causes serious physical injury to another person; or 

4. In the course of and in furtherance of the commission or attempted commission of 
a felony or of immediate flight therefrom, he, or another participant if there be 
any, causes serious physical injury to a person other than one of the participants. 

Assault in the first degree is a class B felony. 

A person is guilty of unlawful imprismm1ent in the first degree when he restrains 
another person under circumstances which expose the latter to a risk of serious 
physical injury. 

Unlawful imprisonment in the first degree is a class E felony . 

McKinney's Penal Law§ 120.10 (West 2012). 

Section 10.00 of the New York Penal Code defines physical injury" as "impairment of physical 
condition or substantial pain," and- serious physical injury as "physical injury which creates a 
substantial risk of death, or which causes death or serious and protracted disfigurement, protracted 
impairment of health or protracted loss or impairment of the function of any bodily organ." See 
McKinney's Penal Law§ 10.00 (West 2012). Section 10.00 of the New York Penal Code defines a 
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deadly weapon as "any loaded weapon from which a shot, readily capable of producing death or 
other serious physical injury, may be . discharged, or a switchblade knife, gravity knife, pilum 
ballistic knife, metal knuckle knife, dagger, billy, blackjack, plastic knuckles, or metal knuckles," 
and a dangerous instrument as "any instrument, article or substance, including a "vehicle" . . . which, 
under the circumstances in which it is used, attempted to be used or threatened to be used, is readily 
capable of causing death or other serious physical InJury." See McKinney's Penal Law § 10.00 
(West 2012). 

The chargiQ.g document and report do not reflect that the defendant caused or intended to 
cause the Petitioner "serious physical injury," or used a deadly or dangerous weapon, and did not 
restrain the Petitioner exposing him to "a risk of serious physical injury." Furthermore, there is no 
indication on the Supplement B that first degree assault or first degree unlawful imprisonment were 
detected, investigated, or prosecuted. Therefore, the evidence in the record reflects that the 
certifying agency did not detect, investigate, or prosecute criminal activity that constitutes first 
degree assault or first degree unlawful imprisonment. 

The record is insufficient to establish that the certifying agency or another law enforcement agency 
actually detected, investigated, or prosecuted the qualifying offense of felonious assault or false 
imprisonment as having been committed against the Petitioner. Accordingly, our de novo review of 
the record establishes that the Petitioner was the victim of third degree assault, third degree 
menacing, and second degree harassment (NYPC _§§ 120.00(1), 120.15 and 240.26(1)), which were 
detected, investigated, or prosecuted by the certifying agency. 

B. The Certified Crimes are not Substantially Similar to any Qualifying Criminal Activity 

The statute encompasses "any similar activity" to the enumerated crimes and the regulation defines 
"any similar activity" as "criminal offenses in which the nature and elements of the offenses are 
substantially similar to the statutorily enumerated list of criminal activities." See 8 C.F.R. 
§ 214.14( a)(9). Thus, the nature and elements of the third degree assault, third degree menacing, and 
second degree harassment offenses must be substantially similar to one of the qualifying criminal 
activities in the statutorily enumerated list. 

On appeal, the Petitioner asserts that he is the victim of criminal activity substantially similar to 
felonious assault and false imprisonment. The New York Penal Code provides that: 

A person is guilty of assault in the third degree when: 

1. With intent to cause physical injury to another person, he causes such injury to 
such person or to a third person; or 
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A person is guilty of menacing in the third degree when, by physical menace, he or 
she intentionally pla,ces or attempts to place another person in fear of death, imminent 
serious physical injury or physical injury. 

A person is guilty of harassment in the second degree when, with intent to harass, 
annoy or alarm another person: 

1. He or she strikes, shoves, kicks or otherwise subjects such other person to 
physical contact, or attempts or threatens to do the same; or 

Harassment in the second degree is a violation. 

McKinney's Penal Law§§ 120.00(1), 120.15, and 240.26(1) (West 2012). 

New York recognizes a distinction among assault offenses based on the presence of aggravating 
factors and degrees of physical injury. Assault that involves the infliction of serious bodily injury 
carries a greater penalty than assault without such a factor. Compare section 120.00(1) of the New 
York Penal Code with section 120.10. Third degree assault is not substantially similar to felonious 
assault because felony assault involves "caus[ing] serious bodily injury," 3 whereas "intent to cause 
physical injury" constitutes third degree assault and there is no specification to the level of physical 
injury or involvement of other aggravating factors. Compare section 120.00(1) of the New York 
Penal Code with section 120.10. Third degree menacing is not substantially similar to felonious 
assault because it does not require any level of bodily injury to be inflicted upon the victim. 
Compare section 120.15 of the New York Penal Code with section 120.10. Harassment in the 
second degree is also not substantially similar to felonious assault because felony assault involves 
"intent to cause serious bodily injury," whereas "physical contact, or [an] attempt or threat [to 
physically contact]" the victim with the "intent to harass, annoy or alarm" constitutes second degree 
harassment and there is no specification to the level of physical contact, no requirement of any level 
of bodily injury, or any other aggravating factor involved. Compare section 240.26(1) of the New 
York Penal Code with section 120.10. 

Third degree assault, third degree menacing, and second degree harassment are not substantially 
similar to false imprisonment as none of the offenses require restraint of the victim. Compare 
sections 120.00(1), 120.15, and 240.26(1) of the New York Penal Code with section 135.10. 

3 Serious and permanent disfigurement of another person, destruction, amputation and permanent disablement of a 
member or organ of a person constitutes "serious bodily injury," as defined in section I 0.00 of the New York Penal 
Code. 
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The Petitioner' has not established that the certified crimes are substantially similar to felonious 
assault, false imprisonment, or any other qualifying criminal activity. Accordingly, the record does 
not establish that the Petitioner was the victim of qualifying criminal activity. 

III. CONCLUSION 

The Petitioner has not demonstrated that he was a victim of qualifying criminal activity. He, 
therefore, necessarily cannot satisfy the remaining eligibility requirements for U nonimmigrant 
status. See subsections 1 Ol(a)(15)(U)(i)(I)-(IV) of the Act (requiring qualifying criminal activity for 
all prongs of eligibility). 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section 291 of the Act, 8 U.S.C. § 1361; see also Matter ofOtiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here that burden has not been met. 

ORDER:. The appeal is dismissed. 

Cite as Matter of E-U-, ID# 11952 (AAO Oct. 20, 20 16) 


