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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§ § 1101 (a )(15)(U) and 1184(p ). The U -1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form 1-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded that the U petition was not approvable because the record 
established the Petitioner's inadmissibility and the Petitioner's Form 1-192, Application for Advance 
Permission to Enter as Nonimmigrant (waiver application), requesting a waiver of the grounds of 
inadmissibility, had been denied. , 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief with additional 
evidence and asserts that he is not inadmissible because his conviction is not for a crime involving 
moral turpitude. 

Upon de novo review, we will dismiss the appeal. 

I. APPLICABLE LAW 

Section 212(d)(14) of the Act requires U.S. Citizenship and Immigration Services (USCIS) to 
determine whether any grounds of inadmissibility exist when adjudicating a U petition and provides 
USCIS with the authority to waive certain grounds of inadmissibility as a matter of discretion. A 
petitioner bears the burden of establishing that he or she is admissible to the United States or that any 
grounds of inadmissibility have been waived. See 8 C.F.R. § 214.l(a)(3)(i). 

For individuals seeking U nonimmigrant status who are inadmissible to the United States, the 
regulations at 8 C.F.R. §§ 212.17, 214.14(c)(2)(iv) require the filing of a waiver application in 
conjunction with the U petition in order to waive any ground of inadmissibility. The regulation at 
8 C.F.R. § 212.17(b)(3) states, in pertinent part: "[t]here is no appeal of a decision to deny a waiver." 
Although the regulations do not provide for appellate review of the Director's discretionary denial of 
a waiver application, we may, however, consider whether the Director's underlying determination of 
inadmissibility was correct. 
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Section 212(a) of the Act sets forth the grounds of inadmissibility to the United States, and states, in 
pertinent part: 

(2) Criminal and Related Grounds 

(A) Conviction of Certain Crimes 

(i) In GeneraL-Except as provided in clause (ii), any alien convicted of, or 
who admits having committed, or who admits committing acts which 
constitute the essential elements of -

(I) · a crime involving moral turpitude (other than a purely political 
offense) or an attempt or conspiracy to commit such a crime: .. [.] 

is inadmissible. 

ILRELEVANT FACTS AND PROCEDURAL HISTORY 

The Petitioner is a native and citizen of Honduras whom the record of proceedings reflects entered 
the United States on or about May 10, 1998, without inspection, admission, or parole. On 

2013, in the Superior Court of the State of Arizona, the Petitioner was 
convicted of solicitation to commit misconduct involving weapons, a class 6 felony, for which he 
was sentenced to two years of unsupervised probation, fines, and other stipulations imposed by the 
court. On 2013, the Petitioner was issued a Notice to Appear before an Immigration 
Judge, placing him in removal proceedings. The record of proceedings indicates that on 
2010, the Petitioner was the victim of aggravated assault, and based on his victimization filed the 
instant U petition on December 26, 2013, and a waiver application on March 3, 2015. The Director 
subsequently issued a request for evidence (RFE) with respect to the U petition, specifically 
requesting a copy of the Petitioner's valid passport and evidence of lawful )admission to the United 
States, and for documentation related to his criminal history. The Petitioner responded to the RFE 
with the waiver application and additional evidence. The Director denied the waiver application, 
determining that the Petitioner did not merit a favorable exercise of discretion to waive the 
applicable grounds of inadmissibility under sections 212(a)(2)(A)(i)(I) (convicted of a crime 
involving moral turpitude); 212(a)(6)(A)(i) (present in the United States without being admitted or 
paroled); and 212(a)(7)(B)(i)(l) (not in possession of a valid passport). The Director consequently 
denied the U petition because the waiver application had been denied. 

III. ANALYSIS 

On appeal, the Petitioner asserts that his conviction is not for a crime involving moral turpitude 
(CIMT). The Petitioner maintains that he was wrongfully arrested for this charge and contends that 
a passenger in his car was the actual owner of a weapon found by police but that he, the Petitioner, 
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pled guilty to avoid jail time. The Petitioner argues that the conviction is not a CIMT and cites 
Matter of Rainford, 20 I&N Dec. 598 (BIA 1992). 1 He argues that the Arizona statute merely 
criminalizes possession of a weapon by an alien and finding it a CIMT would be inconsistent with 
second amendment Constitutional rights that the U.S. Supreme Court found it cannot limit. 

Our review of the record, as supplemented on appeal, is limited to whether or not the Petitioner is 
inadmissible and therefore requires a waiver of his ground(s) of inadmissibility before he can be 
granted U -1 nonimmigrant status. A full review of the record supports the Director's determination 
that the Petitioner is inadmissible under sections 212(a)(6)(A)(i) (present without admission or 
parole) and 212(a)(7)(B)(i)(l) (not in possession of a valid passport). The Petitioner does not dispute 
that he is present in the United States without admission or parole, and he has not provided a copy of 
a valid passport.2 However, we will withdraw the Director's finding that the Petitioner is 
inadmissible for having been convicted of a crime involving moral turpitude under section 
212(a)(2)(A)(i)(I) ofthe Act. 

The term, "crime involving moral turpitude" is not defined in the Act. In interpreting the phrase the 
Board oflmmigration Appeals (BIA) held, in Matter of Perez-Contreras, 20 I&N Dec. 615, 617-18 
(BIA 1992), that: 

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the duties owed between man and man, either one's fellow man or 
society in general .... 

In determining whether a crime involves moral turpitude, we consider whether 
the act is accompanied by a vicious motive or corrupt mind. Where knowing or 
intentional conduct is an element of an offense, we have found moral turpitude to be 
present. However, where the required mens rea may not be determined from the 
statute, moral turpitude does not inhere. 

(Citations omitted.) 

The record of proceedings indicates that the Petitioner was charged under section 13-3102A(4) of 
the Arizona Revised Statutes for misconduct involving weapons, a class 4 felony, and then pled 
guilty to solicitation to commit misconduct involving weapons, a class 6 felony. At the time of the 
Petitioner's conviction the Arizona Revised Statutes provided, in pertinent parts: 

1 In Rainford, the Board of Immigration Appeals found that a respondent convicted of criminal possession of a weapon is 
deportable under section 24l(a)(2)(C) of the Act; however, such a conviction does not preclude a finding of admissibility 
in connection with an application for adjustment of status under section 245(a) of the Act, and may not serve as a ground 
of deportability if the respondent's status is adjusted to that of a lawful permanent resident. Matter of Rainford, 20 I&N 
Dec. 598 (BIA 1992). Matter of Rainford does not address whether a conviction for misconduct involving weapons is a 
CIMT. 
2 The Petitioner has submitted a photocopy of the biography page of his passport, but it is expired. 
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§ 13-1002. Solicitation; classifications 

A. A person, other than a peace officer acting in his official capacity within the scope of 
his authority and in the line of duty, commits solicitation if, with the intent to promote or 
facilitate the commission of a felony or misdemeanor, such person commands, 
encourages, requests or solicits another person to engage in specific conduct which would 
constitute the felony or misdemeanor or which would establish the other's complicity in 
its commission. 

B. Solicitation is a: 

4. Class 6 felony ifthe offense solicited is a class 4 felony. 

§ 13-3102. Misconduct involving weapons; defenses; classification; definitions 

A. A person commits misconduct involving weapons by knowingly: 

4. Possessing a deadly weapon or prohibited weapon if such person is a prohibited 
possessor. ... 

§ 13-3101. Definitions 

7. "Prohibited possessor" means any person: 

(e) Who is an undocumented alien or a nonimmigrant alien traveling with or without 
documentation in this state for business or pleasure or who is studying in this state 
and who maintains a foreign residence abroad. · 

Ariz. Rev. Stat. Ann.§§ 13-1002, 13-3102, 13-3101 (West 2013). 

The Petitioner's conviction for solicitation to commit misconduct involving weapons is not a 
conviction for a crime involving moral turpitude. Convictions involving unlawfully possessing a 
concealed firearm have typically not been held to constitute crimes involving moral turpitude absent 
evidence that the alien unlawfully possessed the firearm with the intent of harming someone. See 
Matter of Grtmados, 16 I&N Dec. 726, 728 (BIA 1979) (a conviction for possession of a concealed 
sawed-off shotgun is not a crime involving moral turpitude); Matter of S-, 8 I&N Dec. 344, 346 
(BIA 1959) (carrying a concealed and deadly weapon with intent to use against the person of another 
is a crime involving moral turpitude). In Hernandez-Gonzalez v. Holder, 778 F.3d 793 (9th Cir. 
2015), the Ninth Circuit Court of Appeals found that the gang sentencing enhancement under 
California law did not categorically elevate a California conviction for unlawful possession of a 
weapon to_ a crime involving moral turpitude since the offense of weapons possession with gang 
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enhancement did not have any characteristics of moral turpitude, such as intent to injure, actual 
injury, or protected class of victims. Accordingly, it is not just the possession of a weapon, but the 
intent to use it to injure another that results in the commission of a crime involving moral turpitude. 
The section under which the Petitioner was convicted pertains only to soliciting the commission of a 
felony or misdemeanor, in this case misconduct by knowingly possessing a deadly or prohibited 
weapon as a person who is prohibited from doing so as an undocumented alien. The statute requires 
no intent to use a weapon to injure another person. 

Therefore, the Petitioner's conviction is not for a crime involving moral turpitude, the Petitioner is 
not inadmissible under section 212(a)(2)(A)(i)(I) of the Act, and the Director's finding of 
inadmissibility on this ground will be withdrawn. However, on appeal, the Petitioner does not 
dispute that he is inadmissible for being present in the United States without being admitted or 
paroled and he has not submitted evidence that he is in possession of a valid passport. Accordingly, 
the Petitioner is inadmissible under sections 212(a)(6)(A)(i) and 212(a)(7)(B)(i)(I) of the Act and, as 
such, we have no jurisdiction to consider the Director's decision on the waiver application, and we 
must dismiss the appeal. 

IV. CONCLUSION 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter of J-R-H-R-, ID# 12465 (AAO Oct. 27, 2016) 
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