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APPEAL OF VERMONT SERVICE CENTER DECISION 

PETITION: FORM I-918, PETITION FOR U NONIMMIGRANT STATUS 

The Petitioner seeks "U -1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and. 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant ;status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the petition. The Director concluded that the 
Petitioner had not established that he was a victim of qualifying criminal activity and, therefore, he 
had also not demonstrated the statutory criteria for U nonimmigrant classification under subsections 
101 (a)(15)(.U)(i)(I)-(IV) of the Act. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief. The Petitioner 
claims that the record demonstrates that he was a victim of the qualifying crime of felonious assault 
and that' he has suffered substantial physical and mental abuse as a result. 

Upon de novo review, we will dismiss the appeal. 

I. APPLICABLE LAW 

Section 101(a)(15)(U) ofthe Act provides, in pertinent part, for U nonimmigrant classification to: 

( i) subject to section 214(p ), an alien who files a petition; for status under this 
subparagraph, if the Secretary of Homeland Security determines th~t --

(I) the alien has suffered substantial physical or mental abuse as a result of 
having been a victim of criminal activity described in clause (iii); 

(II) the alien ... possesses information concerning criminal activity described 
in clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local lqw enforcement official, to a Federal, State, or 
local prosecutor, to a Federal or State judge, to the Service, or to other 
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Federal, State, or local authorities investigating or prosecuting criminal 
activity described in clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and 
military installations) or the territories and possessions of the United 
States[.] 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal 
law: ... felonious assault; ... or attempt, conspiracy, or solicitation to commit 
any of the above mentioned crimes[.] 

According to the regulation at 8 C.F.R. § 214.14(a)(9), the term "any similar activity" as used in 
section 101(a)(15)(U)(iii) of the Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). 

The term "[p]hysical or mental abuse means injury or harm to the victim's physical person, or harm 
to or impairment of the emotional or psychological soundness of the victim." 8 C.F.R. 
§ 214.14(a)(8). In order to determine whether the abuse suffered rises to the lelel of substantial 
physical or mental abuse, U.S. Citizenship and Immigration Services (USCIS) will assess a number 
of factors, including but not limited to: 

The nature of the injury inflicted or suffered; the severity of the perpetrator's conduct; the 
severity of the harm suffered; the duration of the infliction of the harm; and the extent to 
which there is permanent or serious harm to the appearance, health, or physical or mental 
soundness of the victim, including aggravation of pre-existing conditions. No single factor is 
a prerequisite to establish that the abuse suffered was substantial. Also, the existence of one 
or more of the factors automatically does not create a presumption that the abuse suffered 
was substantial. ... 

8 C.F.R. § 214.14(b)(l). 

The burden of proof is on a petitiOner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 
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II. ANALYSIS 

The Petitioner filed the instant Form I-918, Petition for U Nonimmigrant Status (U petition), and a 
Form I-192, Application for Advance Permission to Enter as Nonimmigrant (waiver application), 
claiming to be the victim of a felonious assault. Although we will withdraw the Director's 
conclusion that the Petitioner was not the victim of qualifying criminal activity, his U petition 
remains unapprovable because he has not demonstrated that he suffered resultant substantial physical 
or mental abuse. 

A. Victim of Qualifying Criminal Activity 

1. Criminal Activity Certified as Being Detected, 1 Investigated, or Prosecuted 

The Petitioner submitted a Form I-918 Supplement B, U Nonimmigrant Status Certification 
(Supplement B), signed by Inspector California, Police Department 
(certifying official). At part 3.3 of the Supplement B, the certifying official cited to sections 
245(a)(l) and 664 of the California Penal Code, corresponding to the offenses of assault with a 
deadly weapon and attempted assault as the criminal activities that were investigated or prosecuted. 
At part 3.1, the certifying official asserted that the criminal activity committed against the Petitioner 
involved or is similar to the qualifying crime of "felonious assault." At part 3.5, which asks to 
describe the criminal activity being investigated or prosecuted, the certifying official indicated that 
the Petitioner was attacked, repeatedly hit in the face and body, and that "[A]fter victim was secured 
inside, Suspect entered the premises and threw a bottle at Victim." At part 3.6, the certifying official 
noted that the Petitioner had a swollen right eye that appeared to be closed, a cut above the left eye, 
and was bleeding from his nose. 

The police Incident Report notes the type of incident to which officers responded as "Assault, 
Aggravated, W/Force" and attempted aggravated assault with force. The accompanying narrative 
stat€s that officers responded to a report of a fight, that the Petitioner described being punched and 
kicked with his sweater and a cell phone taken from him, and that after the fight a bottle was t~rown 
at him by a suspect. The narrative also indicates that the Petitioner was observed by the officer as 
having a swollen right eye that appeared to be closed, a cut above his left eye, and bleeding from his 
nose. 

On appeal, the Petitioner asserts that the Director countermanded the police findings and erred in 
finding that a bottle was not present during the fight but thrown at him afterward. The Petitioner 

· maintains that the bottle was thrown during the assault and that police found a weapon was used. 

Upon review of the record, the Petitioner has demonstrated that he is a victim of qualifying criminal 
activity under section 101(a)(15)(U)(iii) of the Act, namely, felonious assault. At part 3.3 of the 

1 The term "investigation or prosecution," as used in section IOI(a)(I5)(U)(i) ofthe Act, also includes the "detection" of 
a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
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Supplement B the certifying officer lists the statutory citation for the crime investigated as section 
245(a)(l). Under California law assault becomes felonious assault under section 245(a)(l) where it 
involves assault with a deadly weapon or force likely to produce great bodily injury. Cal. Penal 
Code § 245. Here, the record demonstrates that the certifying agency investigated or prosecuted the 
offense of felonious assault against the Petitioner as both the Supplement B and the police incident 
report indicate that aggravated assault was investigated. Nothing in the record contradicts the 
certification of the offense detected and investigated as felonious assault. Consequently, the record 
as a whole sufficiently demonstrates that the Petitioner was a victim of the qualifying criminal 
activity of felonious assault, and we withdraw the Director's determination to the contrary.2 

B. Substantial Physical or Mental Abuse Has Not Been Established 

Because each of the four statutory criteria presumes that qualifying criminal activity has occurred, a 
petitioner is required to separately establish each individual element of section 101(a)(15)(U)(i) of 
the Act. See subsections 101(a)(15)(U)(i)(I)-(IV) of the Act. To hold otherwise would make the 
four separate and distinct statutory criteria meaningless. 

When as'sessing whether a petitioner has suffered substantial physical or mental abuse as a result of 
having been a victim of qualifying criminal activity, U.S. Citizenship and ·Immigration Services 
(USCIS) looks at, among other issues, the severity of the perpetrator's conduct, the severity of the 
harm suffered, the duration of the infliction of the harm and the extent to which there is permanent 
or serious harm to the appearance, health, or physical or mental soundness of the victim, including 
aggravation of pre-existing conditions. 8 C.F .R. § 214.14(b )(1 ). 

As noted above, the Supplement Band police report indicate that the criminal activity consisted of a 
fight that resulted in the Petitioner having a swollen right eye that appeared to be closed, a cut above 
his left eye, and bleeding from his nose. The police incident report i!Jdicates that at the time the 
Petitioner refused medical assistance, although in his declaration the Petitioner contends that he 
wanted medical treatment but believed he would be unable to pay for it. 

In his declarations, the Petitioner describes being punched and kicked along with the injuries he felt 
and recalls that he believed that he was going to die. He asserts that he continues to suffer headaches 
from the attack and that it took a long time for wounds to heal. The Petitioner maintains that he lives 
in constant fear when he goes out, that he feels intimidated when he sees a group of men, and that he 
worries when his daughter leaves the house. He states that he feels nervous all the time and panics 
when he hears loud noises and maintains that he wants to get help, but it is difficult as he needs a 
legal status and a better job. 

A mental health evaluation by a psychotherapist, dated November 5, 2014, states that the Petitioner 
has never received psychological treatment before. The psychotherapist states that the Petitioner 

2 Section 664 of the California Penal Code addresses punishment for "Every person who attempts to commit any crime, 
but fails, or is prevented or intercepted in its perpetration .... " Cal. Penal Code§ 664. 
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experiences post-traumatic symptoms from the attack,'that he reports feeling unsafe, and that he has 
restricted his social life. The evaluation states that the Petitioner reports that in the weeks following 
the assault he had insomnia, nightmares, a heightened sense of fear, and high levels of stress that led 
to bad eating habits and medical problems, and the evaluation further states that the Petitioner is on 
medication for diabetes. The evaluation describes the Petitioner as still experiencing heightened fear 
and anxiety, hypervigilance, exaggerated startle response, and intrusive memories from the assault, 
and notes that he has restricted his social life as he feels uncomfortable in crowds, particularly when 
people are drinking. The evaluator recommends psychotherapy and lifestyle changes to decrease 
anxiety and stress. 

Letters of support for the Petitioner state that after the assault his behavior changed, that he has fear 
and stress, and that he has lost concentration. The letters are dated in October 2014 and one letter 
writer references the Petitioner taking medicine for depression, but neither the Petitioner nor his 
mental health evaluator mentions that he is on any medication. 

The preponderance of the relevant evidence does not support a finding that the physical abuse he 
I 

suffered was substantial. The police report provides the Petitioner's injuries as a swollen eye with a 
cut above it, and a bleeding nose. The Petitioner states that his injuries "took a long time" to heal, 
but he does not provide any details about the length of his recovery. Neither the Petitioner nor the 
certifying agency provides any evidence that the Petitioner suffered a physical injury that resulted in 
serious physical harm. 

Regarding substantial mental abuse, the Petitioner's declarations do not provide sufficient detail 
about the continued impact of the criminal activity on his mental health and daily life beyond that he 
has anxiety and changed his social behavior. The letters from the Petitioner's friends also generally 
state that the Petitioner "changed a lot" since the incident, but they don't provide further information 
about how the incident has impacted on his daily life in the intervening seven years. 

The mental health evaluation that the Petitioner relies upon to establish resulting mental abuse is of 
little value because he was not forthcoming with the psychotherapist about his history upon which 
the evaluation was based. During their interview in November 2014, the Petitioner told the 
psychotherapist that "since the assault [in 2007], [the Petitioner] stopped drinking alcohol entirely so 
that he would always be conscious and alert to potential danger." However, the Petitioner's criminal 
background check reveals that he was convicted of Driving Under the Influence (DUI) of Alcohol in 

2008 and sentenced to four days in jail and 36 months of probation, and was arrested in 
2008 again for this same offense (DUI). The Petitioner's lack of candor to the 

;- psychotherapist in terms of his substance abuse history calls into question the veracity of the other 
information he provided to her during their hour-long interview. As the psychotherapist's diagnoses 
are based on the Petitioner's testimony, which we determine lacks candor and credibility, we give 
diminished weight to her conclusion that the Petitioner suffers from Acute Stress Disorder and post
traumatic symptoms resulting from his victimization. See section 214(p )( 4) of the Act (we have sole 
discretion to determine the evidentiary value of submitted evidence). Overall, the evidence does not 
demonstrate that the criminal activity perpetrated against the Petitioner caused serious harm to his 
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physical or mental soundness that resulted in substantial physical or mental abuse. Consequently, as 
the record is presently constituted, the Petitioner has not satisfied subsection 101 ( a)(l5)(U)(i)(I) of 
the Act. 

III. CONCLUSION 

Although the Petitioner has demonstrated that he was a victim of one of the qualifying criminal 
activities listed at section 101(a)(15)(U)(iii) of the Act, he has not shown that he has suffered 
substantial physical or mental abuse as a result of having been a victim of the criminal activity 
described. 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section' 291 of the Act, 8 U.S.C. § 1361; see also Matter of Otiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter of A-H-Z-, ID# 11145 (AAO Oct. 28,.2016) 
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