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PETITION: FORM I-918, PETITION FOR U NONIMMIGRANT STATUS 

The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded that the Petitioner was not a victim of qualifying criminal 
activity and, therefore, could not meet the statutory criteria for U nonimmigrant classification under 
subsections 101 ( a)(15)(U)(i)(I)-(IV) 1 of the Act. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief, a copy of one of 
our non-precedent decisions, and copies of documentation submitted below. The Petitioner asserts 
that the Director erred in not finding the criminal activity investigated to be a qualifying crime 
because the underlying facts show that the Petitioner was assaulted during the commission of a 
felony, thereby rendering it substantially similar to felonious assault. 

Upon de novo review we will dismiss the appeal. 

I. LAW 

Section 10'I(a)(15)(U) of the Act provides, in pertinent part, for U nonimmigrant classification to: 

(i) subject to section 214(p ), an alien who files a petition for status under this subparagraph, 
if the Secretary ofHomeland Security determines that--

(I) the alien has suffered substantial physical or mental abuse as a result of having 
been a victim of criminal activity described in clause (iii); 

1 Although in her d~cision, the Director only noted that the Petitioner did not meet subs,ections I 0 I (a)(l5)(U)(i)(l)-(lll) 
ofthe Act, we note that subsection IOI(a)(I5)(U)(i)(IV) is also dependent on the finding that the Petitioner was a victim 
of qualifying criminal activity. 
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(II) the alien . . . possesses information concerning criminal activity described in 
clause (iii); 

(III) the alien ... has been helpful, is being helpful, or is likely to be helpful to a 
Federal, State, or local law enforcement official, to a Federal, State, or local 
prosecutor, to a Federal or State judge, to the Service, or to other Federal, State, 
or local authorities investigating or prosecuting criminal activity described in 
clause (iii); and 

(IV) the criminal activity described in clause (iii) violated the laws of the United 
States or occurred in the United States (including in Indian country and military 
installations) or the territories and possessions of the United States[.] 

(iii) the criminal activity referred to in this clause is that involving one or more of the 
following or any similar activity in violation of Federal, State, or local criminal law: ... 
felonious assault; ... or attempt, conspiracy, or solicitation to commit any of the 
above mentioned crimes[.] 

According to the regulation at 8 C.F.R. § 2-14.14(a)(9), the term "any similar activity" as used in 
section 101 ( a)(15)(U)(iii) of the Act "refers to criminal offenses in which the nature and elements of 
the offenses are substantially similar to the statutorily enumerated list of criminal activities." 
(Emphasis added). The eligibility requirements for U nonimmigrant classification are further 
explicated in the regulation at 8 C.F.R. § 214.14(b). 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in 'our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. ANALYSIS 

The Petitioner filed the instant U petition, with an accompanying Form I-918 Supplement B, U 
Nonimmigrant Status Certification (Supplement B), and a Form I-192, Application for Advance 
Permission to Enter as Nonimmigrant. The Supplement B, dated September 27, 2013, was signed by 
a Captain of the Robbery & SAU Division, North Carolina, Police 
Department (certifying official). At part 3.1 of the Supplement B, the certifying official asserted that 
the offense in part 3.3 involved or was similar to "Other: robbery." At part 3.3 of the Supplement B, 
the certifying official cited to section 14-87 of the North Carolina 'General Statutes (14-87 NCGS: 
robbery with firearms or other dangerous weapons) as the relevant criminal statute for the criminal 
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activity that was investigated or prosecuted. However, at Part 4.5, the certifying official indicated 
that "robbery does not really apply but I am certifying because it is a female victimized and purse 
taken." At Part 3.5, the certifying official described the criminal activity being investigated or 
prosecuted as the victim robbed in a parking lot. The Supplement B described the known or 
documented injuries to the Petitioner as not applicable. Part 4.5, which asks the certifying official to 
describe the helpfulness of the victim, stated that there was no indication that the Petitioner could 
identify the suspect. 

A. Criminal Activity Certified as Being Detected, 2 Investigated, or Prosecuted 

On appeal, the Petitioner asserts that she was a victim of felonious assault because the underlying 
facts establish that the perpetrator committed an assault upon her during the commission of a felony 
robbery offense. The certifying official did not indicate that the Petitioner was a victim of "criminal 
activity involving or similar to" felonious assault anywhere on the Supplement B and he did not cite 
to the corresponding North Carolina statute for that offense in part 3.3 as the criminal offense that 
was actually investigated or prosecuted. While the Petitioner asserts that we should look to the 
underlying facts of the criminal activity in determining whether a felonious assault occurred, the 
relevant inquiry is not a fact-based one. Rather, our inquiry focuses on whether the Supplement B, 
and the record as a whole, establishes that the certifying agency detected, investigated, or prosecuted 
a qualifying crime? See 8 C.F.R. § 214.14(a)(9). 

The record is insufficient to establish that the certifying agency or another law enforcement agency 
actually detected, investigated, or prosecuted the qualifying offense of felonious assault as having 
been committed against the Petitioner. Accordingly, our de novo review of the record establishes 
that the Petitioner was the victim of common law robbery and simple battery which 'were detected, 
investigated, or prosecuted by the certifying agency.4 

\ 

B. The Certified Crimes are not Substantially Similar to any Qualifying Criminal Activity 

The statute encompasses "any similar activity" to the enumerated crimes and the regulation defines 
"any similar activity" as "criminal offenses in which the nature and elements of the offenses are 
substantially similar to the statutorily enumerated list of criminal activities." See 8 C.F.R. 
§ 214.14(a)(9). Thus, the nature and elements of robbery and simple battery offenses must be 
substantially similar to one of the qualifying criminal activities in the statutorily enumerated list. 

2 The term "investigation or prosecution," as used in section 10I(a)(l5)(U)(i) ofthe Act, also includes the "detection" of 
a qualifying crime or criminal activity. 8 C.F.R. § 214.14(a)(5). 
3 Although we give a properly executed Supplement 8 significant weight, it is not the only evidence that we may 
consider when determining whether qualifying criminal activity occurred during the commission of, or is substantially 
similar to, the certified offense(s) in part 3.3. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). 
4 On the Supplement 8 the certif)'ing official stated that the crime of robbery in violation of section 14-87 of the North 
Carolina General Statutes did not really apply and the police report only lists "assault on a female" and "common law 
robbery," not robbery with a firearm or other dangerous weapon, as the incident classification. 
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"Assault on a female" in North Carolina is an assault committed by a male at least 18 years of age 
upon a female. See N.C. Gen. Stat. § 14-33 (West 2012). The North Carolina General Statutes do 
not define assault. However, assault is defined in North Carolina case law as "an overt act or 
attempt, with force and violence, to do some immediate physical injury to the person of another, 
which show of force or violence must be sufficient to put a person of reasonable firmness in fear of 
immediate physical injury." See United States v. Vinson, 805 F.3d 120, 125 (4th Cir. 2015); State v. 
Haynesworth, 146 N.C.App. 523, 529, 553 S.E.2d 103, 108 (2001); State v. Roberts, 270 N.C. 655, 
658, 155 S.E.2d 303, 305 (1967). 

Under the North Carolina General Statutes, felonious assault requires an assault with the use of a 
deadly weapon with either the intent to kill or which inflicts serious injury: 

(a) Any person who assaults another person with a deadly weapon with intent to kill 
and inflicts serious injury shall be punished as a Class C felon. 

(b) Any person who assaults another person with a deadly weapon and inflicts serious 
injury shall be punished as a Class E felon. 

(c) Any person who assaults another person with a deadly weapon with intent to kill 
shall be punished as a Class E felon. 

N.C. Gen. Stat. § 14-32 (West 2012). 

Assault on a female is, therefore, not substantially similar to felonious assault because felony assault 
involves "the use of a deadly weapon with either the intent to kill or which inflicts serious injury" 
whereas assault does not require "intent to kill or infliction of serious injury." Compare section 14-
32 of the North Carolina General Statutes with section 14-33. Assault on a female in violation of 
section 14-33(c)(2) of the North Carolina General Statutes is listed among the types of assault 
deemed misdemeanors under North Carolina law and a statutory analysis of the elements of assault 
compared with section 14-32 of the North Carolina General Statutes does not demonstrate that 
assault on a female is substantially similar to felonious assault. 

Under the North Carolina General Statutes, robbery is defined as: 

(a) Any person or persons who, having in possession or with the use or threatened 
use of any firearms or other dangerous weapon, implement or means, whereby the 
life of a person is endangered or threatened, unlawfully takes or attempts to take 
personal property from another or from any place of business, residence or 
banking institution or any other place where there is a person or persons in 
attendance, at any time, either day or night, or who aids or abets any such person 
or persons in the commission of such crime, shall be guilty of a Class D felony. 

_ N.C. Gen. Stat. § 14-87 (West 2012). 
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The Supreme Court of North Carolina defines common law robbery as "the felonious taking of 
money or goods of any value from the person of another, or in his presence, against his will, by 
violence or putting him in fear." State v. Harris, 360 N.C. 145, 622 S.E.2d 615, 620 (2005); see also 
State v. Stewart, 255 N.C. 571, 572, 122 S.E.2d 355, 356 (1961). 

Common law robbery is not substantially similar to felonious assault because felony assault involves 
"the use of a deadly weapon with either the intent to kill or which inflicts serious injury" whereas 
robbery does not require the use of a deadly weapon or an "intent to kill or infliction of serious 
injury." Compare section 14-32 of the North Carolina General Statutes with common law robbery. 
While common law robbery with the use of a deadly weapon is deemed a felony, a statutory analysis 
of the elements of section 14-32 of the North Carolina General Statutes compared with common law 
r9bbery does not demonstrate that felonious assault is substantially similar to the nature or elements 
of robbery. Furthermore, the North Carolina Court of Appeals has observed that infliction of serious 
injury or the use of a deadly weapon are not an essential ingredient of common law robbery or 
attempted common law robbery. See State v. Wilson, 26 N.C. App. 188, 190 (1975). 

Even felony robbery involving firearms or another dangerous weapon is not substantially similar to 
felonious assault because felony assault involves "the use of a deadly weapon with either the intent 
to kill or which inflicts serious injury" whereas robbery does not require an "intent to kill or 
infliction of serious injury." Compare section 14-32 of the North Carolina General Statutes with 
section 14-87. A statutory analysis of the elements of section 14-32 of the North Carolina General 
Statutes compared with section 14-87 does not demonstrate that felonious assault is substantially 
~imilar to the nature or elements of robbery. Furthermore, while the Supreme Court of North 
Carolina has observed that the crime of robbery includes an assault on the person with a deadly 
weapon, the additional elements of"[ use of] a deadly weapon which is made with intent to kill and 
which inflicts serious injury" in felonious assault are not elements of the crime of robbery in 
violation of section 14-87 ofthe North Carolina General Statutes. See State v. Richardson, 279 N.C. 
621, 185 S.E.2d 102 (1971); see also State v. Alexander, 284 N.C. 87, 93, 199 S.E.2d 450 (1973). 

Therefore, the crimes of which the Petitioner was a victim, assault on a female and robbery, are not 
substantially similar to felonious assault. Accordingly, the record does not establish that the 
Petitioner was the victim of qualifying criminal activity. 

III. CONCLUSION 

The Petitioner has not demonstrated that she was a victim of qualifying criminal activity. She, 
therefore, necessarily cannot satisfy the remaining eligibility requirements for U nonimmigrant 
status. See subsections 101(a)(15)(U)(i)(I)-(IV) ofthe Act (requiring qualifying criminal activity for 
all prongs of eligibility). 
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In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. See section 291 of the Act, 8 U.S.C. § 1361; see also Matter ofOtiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here that burden has not been met. 

ORDER: The appeal is dismissed. 

Cite as Matter of M-C-0-B-, ID# 11781 (AAO Oct. 31, 2016) 
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