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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§§ 1101(a)(15)(U) and 1184(p). The U-1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center, denied the Form I-918, Petition for U Nonimmigrant Status 
(U petition). The Director concluded that the Petitioner was ineligible for U nonimmigrant status 
because she was a lawful permanent resident. The Director indicated that the Petitioner's lawful 
permanent resident status prevented her from establishing her admissibility to the United States. The 
Director also stated that the Petitioner is inadmissible for having committed a crime involving moral 
turpitude, but indicated that it was unnecessary to discuss this issue in detail. 

The matter is now before us on appeal. On appeal, the Petitioner submits a brief and additional 
evidence. The Petitioner claims that she is eligible for U nonimmigrant status despite the fact that 
she is a lawful permanent resident. She states that lawful permanent resident status is not a ground 
of inadmissibility which prevents her from establishing eligibility for U nonimmigrant status. Also, 
she contends that if lawful permanent resident status is a ground of inadmissibility, she should be 
permitted to file a waiver application. Alternatively, the Petitioner asserts that we should consider 
the Petitioner to have lost her lawful permanent resident status for purposes of her U petition. In 
addition, the Petitioner claims that the Director should have issued a request for evidence (RFE) or 
notice of intent to deny (NOID) to allow the Petitioner to respond to the issue of her lawful 
permanent resident status prior to denying her petition on this basis. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Act differentiates immigrants from nonimmigrants. See section 101(a)(15) of the Act 
(providing that every alien is an immigrant except those aliens in specified nonimmigrant 
classifications, such as U nonimmigrants). Lawful permanent residents are immigrants. See section 
101(a)(20) of the Act (defining a lawful permanent resident as a person who has "been lawf~lly 
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accorded the privilege of residing permanently in the United States as an immigrant ... (emphasis 
added)." 

Lawful permanent residency does not end upon the commission of acts that make the individual 
removable, but upon its termination, rescission, or relinquishment. Matter of Gunaydin, 18 I&N 
Dec. 326, 328 (BIA 1982). Lawful permanent residency may also be lost through abandonment. 
Matter of Huang, 19 I&N Dec. 749 (1988). 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter ofChawathe, 25 I&N Dec. 369, 376 (AAO 2010). A petitioner may submit any 
evidence for us to consider in our de novo review; however, we determine, in our sole discretion, the 
credibility of and the weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. 
§ 214.14(c)(4). 

II. PROCEDURAL HISTORY AND EVIDENCE OF RECORD 

The Petitioner, a native and citizen of Jamaica, entered the United States as a lawful permanent 
resident on November 13, 2003. She was placed into removal proceedings through issuance of a 
Notice to Appear on 2011. She filed her U petition on April 26, 2012. Her removal 
proceedings were administratively closed on 2014. 

III. ANALYSIS 

A. Lawful Permanent Residents Cannot Be Accorded aU Visa or U Nonimmigrant Status 

Because lawful permanent residents are defined at section 101 ( a)(20) of the Act as immigrants, and 
the U nonimmigrant classification is excepted from the definition of immigrant at section 101(a)(l5) 
of the Act, it follows that a lawful permanent resident cannot be granted U nonimmigrant status until 
the individual's lawful permanent residency has been lost through termination, rescission, 
relinquishment, or abandonment. Only those lawful permanent residents who seek A, E, or G status 
may adjust to these specific nonimmigrant classifications. 1 See section 247 of the Act, 8 U.S.C. 
§ 1257. 

B. Lawful Permanent Residency Must Have Ended as ofthe Filing Date of the U Petition 

The Act provides for an annual numerical limitation on U-1 visas or grants of U-1 nonimmigrant 
status. Section 214(p)(2) of the Act. U.S. Citizenship and Immigration Services (USCIS) assigns 
each U petition a priority date, which is the petition's filing date, as a U-1 visa or U-1 status is 
allocated according to priority date. See 8 C.F.R. § 214.14(d). Because lawful permanent residents 
may not also hold U nonimmigrant status, lawful permanent residency must have terminated prior to 

1 The A, E, and G nonimmigrant classifications are for foreign government officials, treaty traders and investors, and 
representatives to international organizations, respectively. See 8 C.F.R. § 214.2. 
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the assigned priority date. See 8 C.F .R. § 103 .2(b )( 1) (providing that eligibility for an immigration 
benefit must be established as of the filing date of a visa petition). 

C. The Petitioner was a Lawful Permanent Resident When She Filed Her U Petition 

The Petitioner correctly notes on appeal that lawful permanent resident status is not a ground of 
inadmissibility. See section 212(a) of the Act. To the extent that the Director indicated that the 
Petitioner's lawful permanent resident status prevented her from establishing admissibility, we 
withdraw that portion of the Director's decision.2 However, the Petitioner is ineligible for U 
nonimmigrant status because she was a lawful permanent resident at the time she filed her U petition 
on April26, 2012. 

Here, the removal proceedings against the Petitioner were administratively closed and she has not 
received a final administrative order of removal. See 8 C.P.R. § 1.2 (defining the term lawfully 
admitted for permanent residence as a status that "terminates upon entry of a final administrative 
order of exclusion, deportation, or removal"). Although the Petitioner asserts that she "indicated her 
desire" to change her status by filing a U petition and that we should consider her to have lost her 
lawful permanent resident status, the evidence does not indicate that she has abandoned, rescinded, 
or relinquished that status. See Gunaydin, 18 I&N Dec. at 327 n.1. Additionally, the Petitioner is 
seeking to abandon lawful permanent residency solely for the purpose of establishing eligibility for a 
nonimmigrant classification to which she is not entitled as an immigrant. See sections 101 ( a)(15), 
(20) of the Act. We do not recognize this type of putative abandonment of lawful permanent 
residency. Cf Matter of Aldecoaotalora, 18 I&N Dec. 430, 431 (BIA 1983) (quoting Gregory v. 
Helvering, 293 U.S. 465 (1935), for the proposition that where a transaction on its face is outside the 
plain intent of the statute involved, it should be disregarded because to do otherwise "would be to 
exalt artifice above reality and to deprive the statutory provision in question of all serious purpose"). 
Consequently, the Petitioner remains a lawful permanent resident. 

The Petitioner correctly states that 8 C.P.R.§ 103.2(b)(8)(ii) allows USCIS to issue an RFE or NOID 
to establish a petitioner's eligibility. However, this section of the regulations does not override the 
requirement that a petitioner be eligible at the time of filing. The Petitioner was a lawful permanent 
resident when she filed her U petition in 2012, and remains a lawful permanent resident at this time. 

IV. CONCLUSION 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 ofthe Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has not been met. 

2 We do not reach t~e issue of the Petitioner's possible inadmissibility on other grounds. 
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ORDER: The appeal is dismissed. 

Cite as Matter ofT-A-M-W-, ID# 112796 (AAO Sept. 19, 2016) 
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