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The Petitioner seeks "U-1" nonimmigrant classification as a victim of qualifying criminal activity. 
See Immigration and Nationality Act (the Act) sections 101(a)(15)(U) and 214(p), 8 U.S.C. 
§ § 1101 ( a)(15)(U) and 1184(p ). The U -1 classification affords nonimmigrant status to victims of 
certain crimes who assist authorities investigating or prosecuting the criminal activity. 

The Director, Vermont Service Center,' denied the petition, concluding that the Petitioner is 
inadmissible to the United States and had not shown that her grounds of inadmissibility had been 
waived. We summarily dismissed the subsequent appeal. 

The matter is now before us on a motion to reopen and reconsider. On motion, the Petitioner 
submits a brief and additional evidence. She asserts that we should find her credible and that her 
Form I-192, Application for Advance Permission to Enter as Nonimmigrant (U waiver application), 
should be granted in a favorable exercise of discretion. 

Upon review, we will deny the motion to reopen and reconsider. 

I. LAW 

A motion to reopen must state the new facts to be proved and be supported by affidavits or other 
documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must: (1) state the reasons 
for reconsideration and be supported by any pertinent precedent decisions to establish that the 
decision was based on an incorrect application of law or U.S. Citizenship and Immigration Services 
(USC IS) policy; and (2) establish that the decision was incorrect based on the evidence of record at 
the time ofthe initial decision. 8 C.F.R. § 103.5(a)(3). 

Section 101(a)(15)(U)(i) of the Act, 8 U.S.C. § 1101(a)(15)(U)(i), provides for U nonimmigrant 
classification to victims of certain criminal activity who assist government officials in investigating or 
prosecuting such criminal activity. Section 212(d)(14) of the Act requires USCIS to determine 
whether any grounds of inadmissibility exist when adjudicating a Form 1-918, Petition for U 
Nonimmigrant Status (U petition), and provides USCIS with the authority to waive certain grounds 
of inadmissibility as a matter of discretion. The Petitioner bears the burden of establishing that she 
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is admissible to the United States or that any grounds of inadmissibility have been waived. See 
8 C.F.R § 214.1(a)(3)(i). 

For petitioners seeking U nonimmigrant status who are inadmissible to the United States, the 
regulations at 8 C.F.R §§ 212.17, 214.14(c)(2)(iv) require/the filing of a U waiver application, in 
conjunction with a U petition in order to waive any ground of inadmissibility. The regulation at 
8 C.P.R.§ 212.17(b)(3) states in pertinent part: "There is no appeal of a decision to deny a waiver." 
As indicated in our decision dismissing the Petitioner's appeal, we do not have jurisdiction to review 
whether the Director properly denied the U waiver application and do not consider whether approval 
of the U waiver application should have been granted. The sole issue that may come before us is 
whether the Director was correct in finding the Petitioner inadmissible to the United States and, 
therefore, requiring an approved U waiver application pursuant to 8 C.F .R. § § 212.17, 
214.14( c )(2)(iv). 

Section 212(d)(3)(A) ofthe Act governs the U waiver application and states: 

Except as provided in this subsection, an alien (i) who is applying for a nonimmigrant visa 
and is known or believed by the consular officer to be ineligible for such visa under 
subsection (a) (other than paragraphs (3)(A)(i)(l), (3)(A)(ii), (3)(A)(iii), (3)(C), and clauses 
(i) and (ii) of paragraph (3)(E) of such subsection), may, after approval by the Attorney 
General of a recommendation by the Secretary of State or by the consular officer that the 
alien be admitted temporarily despite his inadmissibility, be granted such a visa and may be 
admitted into the United States temporarily as a nonimmigrant in the discretion of the 
Attorney General, or (ii) who is inadmissible under subsection (a) (other than paragraphs 
(3)(A)(i)(I), (3)(A)(ii), (3)(A)(iii), (3)(C), and clauses (i) and (ii) of paragraph (3)(E) of such 
subsection), but who is in possession of appropriate documents or is granted a waiver thereof 
and is seeking admission, may be admitted into the United States temporarily as a 
nonimmigrant in the discretion of the Attorney General. The Attorney General shall 
prescribe conditions, including exaction of such bonds as may be necessary, to control and 
regulate the admission and return of inadmissible aliens applying for temporary admission 
under this paragraph. 

Section 212(a) ofthe Act sets forth the grounds of inadmissibility to the United States, and states, in 
pertinent part: 

(6) Illegal Entrants and Immigration Violators 

(A) Aliens Present Without Permission or Parole 

(i) In General 

An alien present in the United States without being admitted or paroled, or 
who arrives in the United States at any time or place other than as designated 
by the Attorney General, is inadmissible .... 
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(C) Misrepresentation 

(i) In General - Any alien who, by fraud or willfully misrepresenting a 
material fact, seeks to procure (or has sought to procure or has procured) a 
visa, other documentation, or admission into the United States or other benefit 
provided under this Act is inadmissible .... 

(E) Smugglers 

(i) In General - Any alien who at any time knowingly has encouraged, 
induced, assisted, abetted, or aided any other alien to enter or to try to enter 
the United States in violation of law is inadmissible .... 

(9) Aliens Previously Removed 

(A) Certain Aliens Previously Removed 

(ii) Other Aliens - Any alien ... who-

(I) has been ordered removed under section 240 or any other provision 
of law ... and who seeks admission within 10 years of the date of such 
alien's departure or removal ... is inadmissible. 

The burden of proof is on a petitioner to demonstrate eligibility by a preponderance of the 
evidence. See Matter of Chawathe, 25 I&N Dec. 369 (AAO 2010). A petitioner may submit any 
evidence for us to consider; however, we determine, in our sole discretion, the credibility of and the 
weight to give that evidence. See section 214(p)(4) of the Act; 8 C.F.R. § 214.14(c)(4). 

II. PROCEDURAL HISTORY AND EVIDENCE OF RECORD 

The Petitioner, a citizen of Honduras, filed her U petition along with aU waiver application. The 
Director denied the U waiver application, finding that the Petitioner was inadmissible under sections 
212(a)(6)(A)(i) (present without inspection or parole), (6)(C)(i) (fraud/misrepresentation), (6)(E) (alien 
smuggling), and (9)(A)(ii) (previously ordered removed). After reviewing the evidence submitted in 
support of the U waiver application, the Director determined that the Petitioner had not demonstrated 
that she warranted a favorable exercise of discretion, and denied the application. As the Petitioner 
was found inadmissible and her U waiver application had been denied; the Director consequently 
denied the Petitioner's U petition. The Petitioner filed an appeal that we summarily dismissed 
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because she did not identify specifically any erroneous conclusion of law or statement of fact for the 
appeal. 

On motion, the Petitioner submits a brief, an affidavit, evidence that the perpetrator was convicted of 
the crime he committed against her, and evidence that her ex-husband has claimed paternity for one 
of her children. All the evidence in the record has been reviewed, even if not discussed in the 
following decision. On motion, the Petitioner does not dispute that she is inadmissible to the United 
States. Instead, the Petitioner claims that she is credible and that the abuse she has suffered and her 
efforts to assist law enforcement in investig'!ting and prosecuting the crime of which she was a victim, 
outweigh the negative factors in her case. Although the Petitioner does not contest that she is 
inadmissible, and we do not have jurisdiction to review whether the Director properly denied the U 
waiver application, we will review whether the Director erred in determining that the Petitioner is 
inadmissible. 

III. ANALYSIS 

A full review of the record supports the Director's determination that the Petitioner is inadmissible 
under sections 212(a)(6)(A)(i) (present without inspection or parole), (6)(C)(i) 
(fraud/misrepresentation), and (6)(E) (alien smuggling). In her affidavit on motion, the Petitioner 
admits that she is present in the United States without inspection, admission, or parole, and that she 
paid for someone to bring her son to the United States illegally. As such the Petitioner is 
inadmissible under sections 212(a)(6)(A)(i) and 212(a)(6)(E) ofthe Act. 

Regarding the fraud/misrepresentation ground of inadmissibility, on motion the Petitioner states that 
a lawyer prepared her applications for asylum and protection under the Violence Against Women 
Act (VA WA), 'and that the lawyer never reviewed the applications with her. The Petitioner contends 
that because she was a non-native English speaker and her applications were prepared by a lawyer, 
we should not blame her for discrepancies between her asylum and VA W A applications. However, 
even assuming arguendo we were to accept that any discrepancies between her asylum and VA W A 
applications were her former attorney's fault, the record shows that an Immigration Judge found, and 
the Board of Immigration Appeals affirmed, that the Petitioner's testimony during her asylum 
hearing was full of inconsistencies that were material to her application for asylum. 1 The Petitioner 
was provided a court ordered interpreter for the hearing, and thus cannot blame the inconsistencies 
on her former attorney or lack of familiarity with the English language. As such, we find the 
Petitioner inadmissible under section 212( a)( 6)(C)(i) of the Act. 

We withdraw the Director's finding that the Petitioner is inadmissible under section 212(a)(9)(A)(ii) 
of the Act, as although the Pe~itioner admits she was ordered removed by an Immigration Judge, there is 

1 
We will not repeat the many inconsistencies in her testimony here as they are sufficiently stated in the Immigration 

Judge and Board's decisions, as well as the transcript of her asylum hearing. However, we would note that the 
inconsistencies in her asylum hearing were not in reference to the father of her child, and as such her evidence showing 
her child's paternity does not affect our decision regarding this ground of inadmissibility. 
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no evidence in the record that the Petitioner ever physically departed or was removed from the United 
States after said order. As such, this ground of inadmissibility does not apply to her. 

On motion, the Petitioner does not dispute that she is inadmissible to the United States, and asserts that 
she merits a favorable exercise of discretion such that her U waiver application and U petition should be 
granted. However, we have affirmed that the Director correctly concluded that the Petitioner is 
inadmissible, the Director denied her U waiver application, and we have no jurisdiction to review the 
discretionary denial of a U waiver application submitted in connection with a U petition.2 See 
8 C.F.R. § 212.17(b)(3). As such, the Petitioner's motion must be denied. 

IV. CONCLUSION 

In visa petition proceedings, it is the Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, 
that burden has not been met. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter ofW-C-V-, ID# 112756 (AAO Sept. 28, 2016) 

2 On motion, the Petitioner also contends that her conviction for assault- bodily injury, is a petty offense because the 
term of imprisonment she received was under 6 months. The Director did not charge the Petitioner with any 
inadmissibility ground related to this offense. We note, however, that the Director may consider any negative factors or 
convictions that are present in the Petitioner's case, even if they do not reach the level of a crime involving moral 
turpitude or a separate ground of inadmissibility, to determine whether a waiver would be in the public or national 
interest. See INA§ 212(d)(l4). 

5 


