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DISCUSSION: The Director, Vermont Service Center (the director), denied the U nonimmigrant visa
petition and the matter is now before the Administrative Appeals Office (AAQ) on appeal. The appeal
will be dismissed, and the petition will remain denied.

The petitioner seeks nonimmigrant classification under section 101{a)(15)(U) of the Immigration and
Nationality Act (the Act), as an alien victim of certain qualifying criminal activity.

Applicable Law
Section 101(a)(15)(U) of the Act, provides, in pertinent part, for U nonimmigrant classification to:

(i) subject to section 214(p), an alien who files a petition for status under this subparagraph, if
the Secretary of Homeland Security determines that --

(I)  the alien has sutfered substantial physical or mental abuse as a result of having been a
victim of criminal activity described in clause (ii1);

(II) the alien . . . possesses information concerning criminal activity described in clause (iii);

(III) the alien . . . has been helpful, is being helpful, or is likely to be helpful to a Federal,
State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or
State judge, to the Service, or to other Federal, State, or local authorities investigating or
prosecuting criminal activity described in clause (in); and
(IV) the criminal activity described in clause (iii) violated the laws of the United States or
occurred in the United States (including in Indian country and military installations) or the
territorics and possessions of the United States;
ok
Section 101(a)(15) of the Act, 8 U.S.C. § 1101(a)(15), detines the term “immigrant”™ as “every alien
except an alien who is within one of the following classes of nonimmigrant aliens.” Section
101(a)(15)U) of the Act is one such nonimmigrant classification that is not included in the
detinition of “immigrant™ at section 101(a) 15} of the Act.

The burden of proof is on the petitioner to demonstrate eligibility for U nonimmigrant classification.
SC.FR. § 214.14(c)4). All credible evidence relevant to the petition will be considered. Section
214(p)(4) of the Act.

Facts and Procedural History
The petitioner is a native and citizen of Mexico who adjusted her status to that of a lawful permanent
resident (LPR) on January 10, 2001. Removal proceedings were initiated against the petitioner on May

29, 2008. On May 10, 2011, an immigration judge ordered the petitioner removed after finding that she
unlawfully obtained her LPR status.

The petitioner filed the instant Form I-918 U petition on March 9, 2011. On May 9, 2011. the
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petitioner filed the Form I-192, Application for Advance Permission to Enter as Nonimmigrant (Form
[-192 waiver). On November 15, 2011, the director found that the petitioner did not establish her
eligibility for U nonimmigrant status and denied the petition accordingly. In his denial decision, the
director cited Matter of A, 6 I&N Dec. 651 (BIA 1955) and determined that the petitioner could not be
granted U nonimmigrant status because she still held lawful permanent resident status and could not
simultaneously be an immigrant and nonimmigrant.

On appeal, counsel submits a brief in which he contends, in part, that the denial of the petitioner’s Form
[-918 U petition should be reversed because on May 10, 2011, an immigration judge ordered the
petitioner removed from the United States.’” Counsel further asserts that U.S. Citizenship and
immigration Services (USCIS) has stated publicly that a petitioner’s LPR is not a basis for denying a
petition for U nonimmigrant status.

Analysis

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004. Although the director was incorrect in stating that the petitioner remained a lawful
permanent resident at the time he denied the instant Form [-918 U petition, his ultimate determination
regarding the petitioner’s tneligibility for U nonimmigrant status was correct.

The petitioner’s status as an LPR terminated upon the entry of the final administrative order of removal.
8 C.F.R. § 1.2 (definition of Lawfully admitted for permanent residence). See also Etuk v. Slattery,
936 F.2d 1433, 1447 (2d Cir. 1991) (citing Matter of Gunaydin, 18 1&N Dec. 326 (BIA 1982)).
However, eligibility for relief must be established at the time of filing of a visa petition. See 8 C.F.R. §
103.2(b)(1); Matter of Katigbak, 14 1&N Dec. 45, 49 (Comm. 1971).

At the time the instant visa petition was filed, the petitioner was an LPR and, therefore, ineligible for U
nonimmigrant status as of the filing date of her petition. The regulation at 8 C.F.R. § 103.2(b)(1)
provides: ““An applicant or petitioner must establish that he or she is eligible for the requested benefit
at the time of filing the benefit request.” The subsequent termination of the petitioner’s LPR status,
although relevant to any U nonimmigrant petition that the petitioner may submit in the future, occurred
after she had filed the instant petition. As noted by the director, section 101¢a)(15) of the Act defines
the term “immigrant™ as “every alien except an alien who is within one of the following classcs of
nonimmigrant aliens.” Section 101(a)(15)XU) of the Act is one such nonimmigrant classification that is
not included in the definition of “immigrant™ at section 101(a)(15) of the Act.

Counsel cites a non-published BIA decision and claims that USCIS has publically stated that it will
not deny a U nonimmigrant petition based on a petitioner’s LPR status. Counsel, however, misreads
the unpublished decision; the term “reject” refers to the USCIS regulations regarding the acceptance

' In his bricf, counsel states that the AAO should delay its decision until the Board of Immigration Appeals

(BIA) rules on the petitioner’s appeal. As the outcome of the petitioner’s BIA appcal does not affect the
decision regarding the [-918 U petition appeal, the AAQ will not delay its decision.
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and processing of benefit requests at 8§ C.F.R. § 103.2(a), not to a petitioner’s eligibility for U
nonimmigrant status as described at 8 C.F.R. § 214.14.

Conclision

As the petitioner was a lawful permanent resident of the United States at the time she filed her Form
[-918 petition, she is ineligible for U nonimmigrant status based on the instant petition. However,
the denial of the petitioner’s instant Form [-918 U petition is without prejudice to the filing of a new
Form 1-918 U petition that meets the requirements of sections 101{a)(15)(U) and 214(p)(1) of the
Act, as well as the regulations at 8 C.F.R. § 214.14. As in all visa petition proceedings, the petitioner
bears the burden of proving her eligibility for U nonimmigrant status. Section 291 of the Act; 8 C.F.R.
§ 214.14(c)(4). Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition remains denied.



