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The Petitioner seeks extension of the Beneficiary's E-2 nonimmigrant status as a treaty investor under 
section 101(a)(15)(E)(ii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 110l(a)(15)(E)(ii). The Director of the California Service Center denied the Form 1-129, Petition 
for a Nonimmigrant Worker, because it was filed over one and a half years after the Beneficiary's E-
2 status had expired and the Petitioner did not establish eligibility for a favorable exercise of discretion 
to excuse the delay. The Director certified her decision for us to review and address the Petitioner's 
claim that the delay was due to ineffective assistance of prior counsel. The Director's decision will 
be affirmed and the petition will be denied. 

I. LAW 

The E-2 nonimmigrant classification may be granted to aliens who are nationals of a country with 
which the United States maintains a qualifying treaty or an international agreement, or which has been 
deemed a qualifying country by legislation, and who are corning to the United States solely to develop 
and direct the operations of an enterprise in which they have invested, or are actively in the process of 
investing, a substantial amount of capital. Section 101(a)(15)(E)(ii) of the Act; 8 C.F.R. § 214.2(e)(2). 
An E-2 visa may be granted for the period determined by reciprocity between the United States and 
the alien's country of nationality. 22 C.F.R. § 41.112(b). This E-2 visa validity period governs only 
the time during which an alien may seek admission to the United States and "has no relation to the 
period of time the immigration authorities at a port of entry may authorize the alien to stay in the 
United States." Id. at § 41.112(a). An alien may be admitted to the United States as an E-2 
non immigrant for "an initial period of not more than 2 years." 8 C.F .R. § 214.2( e )(19)(i). Requests 
for extensions of stay must be filed on Form 1-129, Petition for Nonimmigrant Worker, and may be 
granted in increments of not more than two years. 8 C.F.R. §§ 214.l(c)(l), 214.2(e)(20). E-2 
nonimmigrants who travel abroad during the validity period of their E-2 visas may seek readmission 
for a two-year period of stay when returning to the United States. See U.S. Citizenship and 
Immigration Services, E-2 Treaty Investors (May 11, 2020), https://www.uscis.gov/working-united
states/temporary-workers/ e-2-treaty-investors. 

The Petitioner bears the burden of proof to establish eligibility by a preponderance of the evidence. 
Section 291 of the Act, 8 U.S.C. § 1361; 8 C.F.R. §214.2(e)(20)(i); Matter ofChawathe, 25 l&N Dec. 
369, 375-76 (AAO 2010); Matter of Khan, 16 I&N Dec. 138, 139 (BIA 1977). To establish eligibility 



for an extension of stay, an E-2 treaty investor must prove, in pertinent part, that he or she "[h ]as at all 
times maintained the terms and conditions of his or her E nonimmigrant classification." 8 C.F.R. 
§ 214.2(e)(20)(i)(A). Even when an applicant establishes eligibility, the approval of the extension 
application is discretionary. 8 C.F .R. § 214.1 ( c )( 5) ("Where an applicant or petitioner demonstrates 
eligibility for a requested extension, it may be granted at the discretion of the Service."). 

The regulation at 8 C.F.R. § 214.l(c)(4) further provides, in pertinent part, that USCIS may excuse an 
untimely filed application as a matter of discretion: 

An extension of stay may not be approved for an applicant who failed to maintain the 
previously accorded status or where such status expired before the application or petition was 
filed, except that failure to file before the period of previously authorized status expired may 
be excused in the discretion of the Service and without separate application, with any extension 
granted from the date the previously authorized stay expired, where it is demonstrated at the 
time of filing that: 

(i) The delay was due to extraordinary circumstances beyond the control of the applicant 
or petitioner, and the Service finds the delay commensurate with the circumstances; 

II. RELEVANT FACTS AND PROCEDURAL HISTORY 

The Petitioner is a limited liability company registered and operating in Massachusetts that is engaged 
in construction management and interior design. The Beneficiary is a dual citizen of the United 
Kingdom and Australia who is the Chief Executive Officer of the company. On January 23, 2015, the 
Department of State granted the Beneficiary an E-2 visa pursuant to the treaty between the United 
States and Australia. The E-2 visa provided for multiple entries and expired on January 21, 2019. On 
June 19, 2015 the Beneficiary was admitted to the United States as an E-2 nonimmigrant treaty 
investor with authorization to remain until March 1, 201 7. The Beneficiary submitted a copy of her 
Australian passport with her U.S. Customs and Border Protection (CBP) Form I-94 Arrival and 
Departure Record, as well as a printout of her electronic CBP Form I-94 admission record, which 
clearly reflect the dates of her period of authorized stay in E-2 nonimmigrant status. 

The Petitioner did not file a request for an extension of the Beneficiary's stay and the Beneficiary did 
not depart the United States before her period of admission expired on March 1, 2017. Over a year 
and a half later, on September 19, 2018, the Petitioner filed the Form I-129 requesting "a nunc pro 
tune extension of her E-2 (Treaty Investor) status" from March 2, 2017, to March 1, 2019. The 
Petitioner initially asserted that "attorney error, in conjunction with extenuating personal 
circumstances" caused the delay, which she requested be excused given these "extraordinary 
circumstances." In her August 2018 affidavit submitted with the Form I-129 petition, the Beneficiary 
stated she "retained an attorney to assist with preparing my initial consular E-2 petition .... No one 
from her office ever reminded me that I either needed to travel again using my valid E-2 visa stamp 
or file for an extension of status within the U.S." The Petitioner submitted an e-mail message dated 
September 4, 2017 from her prior counsel responding to the Beneficiary's inquiry as to whether prior 
counsel could assist with her "E2 renewal." The Beneficiary also attested to "a number of personal 
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difficulties in the last two years" that prevented her from traveling internationally. The Beneficiary 
referenced her separation and divorce from her former husband, her son's dyslexia, her daughter's 
heart condition, and her father's hospitalization and rehabilitative care. The Beneficiary submitted 
copies of her divorce certificate, her son's Individualized Education Program (IEP), and a letter from 
a social worker regarding her father's hospitalization, all of which are dated in 2018, after her E-2 
status had expired. 

In December 2018, the Director issued a Request for Evidence (RFE) to clarify the details of the 
claimed deficient advice from prior counsel and why the applicant believed it caused the Petitioner's 
late filing, as well as clarification of whether the Petitioner had contacted her prior attorney and 
provided her an opportunity to respond to the Petitioner's claim that her representation was defective, 
and whether the Petitioner had filed a formal complaint regarding the attorney with the appropriate 
State Bar. In response, the Petitioner submitted a second affidavit of the Beneficiary, a copy of a New 
York Attorney Complaint form signed by the Beneficiary in January 2019 which included a letter from 
the Beneficiary and copies of additional e-mail messages between the Beneficiary, her prior counsel, 
and paralegals with prior counsel's law firm dated in 2014 and 2015; and Form I-94 records for the 
Beneficiary's children showing their admissions to the United States as E-2 nonimmigrants in July 
2018 until July 2020. 

In May 2019, the Director denied the petition concluding that the Petitioner had not established 
ineffective assistance of counsel under Matter of Lozada, 19 I&N Dec. 63 7 (BIA 1988). The Director 
determined "the late filing appears to originate from the confusion between the request for visa renewal 
with the Department of State and the request for extension of stay with USCIS. Such confusion is not 
considered an extraordinary circumstance beyond your control." 

The Director subsequently reopened these proceedings on U.S. Citizenship and Immigration Services 
(USCIS) motion and issued an RFE in August 2019 providing the Petitioner a third opportunity to 
establish the Beneficiary's eligibility. The Director specifically requested evidence regarding the 
claimed ineffective assistance of counsel, how the Beneficiary's personal circumstances arising after 
her E-2 status had expired constituted extraordinary circumstances beyond the Beneficiary's control, 
and how the 18-month delay in filing the extension request could be considered commensurate with 
the circumstances. The Director also requested evidence that the Beneficiary had not otherwise 
violated her nonimmigrant status and remained a bona fide nonimmigrant. In response, the Petitioner 
submitted a letter brief, copies of evidence previously submitted, evidence of the company's 
employment of U.S. workers, company bank statements, client contracts, an office lease, the 
Beneficiary's initial investment in the company, what appear to be printouts from the company's 
website, the IEP for the Beneficiary's son dated April 2018 to April 2019, a June 2017 letter from a 
cardiologist regarding the Beneficiary's daughter stating that she is asymptomatic and generally 
healthy, and additional e-mail messages between the Beneficiary, prior counsel and paralegals with 
prior counsel's law firm. 

On February 11, 2020, the Director denied the petition and certified her decision for us to review and 
address whether Matter of Lozada, applies to these proceedings, and if so, whether the Petitioner 
established ineffective assistance of counsel under Lozada, and whether ineffective assistance of 
counsel alone would establish "extraordinary circumstances" under the extension of stay regulations. 
On March 11, 2020, the Petitioner submitted a brief. 
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III. ANALYSIS 

A. Extraordinary Circumstances Beyond the Control of the Applicant Not Established 

Despite claims that the application was filed late due to the ineffective assistance of counsel, the 
Petitioner has not established that the delay was due to extraordinary circumstances beyond its control 
or that the delay was commensurate with the circumstances. As the Director correctly noted, even 
where ineffective assistance of counsel is established, the extension of stay regulations do not indicate 
that such ineffective assistance would necessarily constitute "extraordinary circumstances beyond the 
control of the applicant or petitioner." 8 C.F.R. § 214.l(c)(4)(i). While ineffective assistance of 
counsel may be relevant to this determination, depending on the facts of an individual case, the 
Petitioner has not established extraordinary circumstances beyond the applicant or petitioner's control 
in the case here. On certification, the Petitioner claims, in the alternative, that this "case does not 
hinge on Lozada," and asserts the Beneficiary has demonstrated extraordinary circumstances based on 
the e-mail correspondence between the Beneficiary, her prior counsel and the paralegals employed by 
prior counsel's firm. The correspondence of record does not support her claim. 

The phrase "extraordinary circumstances beyond the control of the applicant or petitioner" is not 
defined in the extension of stay regulations, although similar terms have been used in the Act and 
regulations in other contexts. For example, the untimely filing of an asylum application may be 
excused in the discretion of USCIS under section 208(a)(2)(D) of the Act, 8 U.S.C. § l 158(a)(2)(D), 
due to "extraordinary circumstances" which may include, inter alia, "serious illness or mental or 
physical disability," "legal disability ( e.g., the applicant was an unaccompanied minor or suffered from 
a mental impairment)," "the death or serious illness or incapacity of the applicant's legal representative 
or a member of the applicant's immediate family," the applicant was granted temporary protected 
status or parole, the applicant timely resubmitted the application that was initially rejected as 
improperly filed, or the ineffective assistance of counsel where the applicant meets all of the Lozada 
requirements. 8 C.F.R. § 208.4(a)(5). 

Asylum provisions of the Act also address circumstances "beyond the control of the alien." Aliens 
ordered removed in absentia may seek to reopen their removal proceeding if their "failure to appear 
was because of exceptional circumstances." Section 240(b)(5)(C)(i) of the Act, 8 U.S.C. 
§ 1229a(b )(5)(C)(i). In this context, "'exceptional circumstances' refers to exceptional circumstances 
( such as battery or extreme cruelty to the alien or any child or parent of the alien, serious illness of the 
alien, or serious illness or death of the spouse, child, or parent of the alien, but not including less 
compelling circumstances) beyond the control of the alien." Section 240( e )( 1) of the Act. 

To the extent these definitions of "extraordinary circumstances" and "exceptional circumstances," 
which are "beyond the control of the alien" in the asylum context, may inform the application of the 
exception to timely filing under the extension of stay regulation at 8 C.F.R. § 214.l(c)(4)(i), the 
Beneficiary's circumstances in this case are not comparable. The relevant evidence also does not 
indicate that the Beneficiary's personal circumstances were as severe or otherwise similar to those 
listed in the asylum regulation at 8 C.F.R. § 208.4(a)(5). While she provided evidence that her father 
was hospitalized and received rehabilitative care, her daughter was successfully treated for a heart 
condition, and her son received special education services, the evidence shows these situations arose 
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after her period of E-2 admission had expired. Even if preceding or concurrent to that expiration, the 
Beneficiary's circumstances were not comparable to "exceptional circumstances beyond her control," 
as specified in section 240( e )( 1) of the Act, such as battery or extreme cruelty, serious illness or death 
of a spouse, child, or parent. 

The Beneficiary asserts that the Director improperly focused on the September 22, 2014 e-mail 
message from prior counsel in which prior counsel answered the Petitioner's question regarding "the 
2-year max[.] admission period given by USCBP," explained that this is "not the visa but the admission 
period," and stated that she could "leave and reenter with a new 194." Two days later, prior counsel 
also clearly answered the Beneficiary's question, "Leave and re enter the US prior to the 2 year 
maximum admission period and gain a new 194. Do l just get an 194 at the boarder [sic] or need you 
to apply?" with "You would be issued a new l-94 at the border (electronically)." The Beneficiary 
asserts that because she asked additional questions in the same messages, her misunderstanding was 
clear and prior counsel's response was deficient, but neither the Petitioner nor present counsel cites 
any actual error in these statements from prior counsel. Cf Peters v. Barr, 954 F.3d 1238, 1243-44 
(9th Cir. 2020) ( determining failure to continuously maintain lawful status "is excused" under 
adjustment of status regulations when "reasonable reliance on an attorney's erroneous advice results 
in an applicant's failure to take action that the law requires"). 

The Petitioner also asserts prior counsel failed to cure her confusion when her children were re
admitted to the United States in July 2018 in E-2 status and references e-mail correspondence in June 
2015 between the Beneficiary and a paralegal from prior counsel's law firm in which the Beneficiary 
asked why her former husband's employment authorization document was only valid until 2017 "when 
all our visa's [sic] for the E2 is valid till 2019." Although the paralegal opined that perhaps the date 
corresponded with the expiration date of his passport, which the Beneficiary responded was untrue, 
the paralegal also clearly explained that the Beneficiary's former spouse's "E2 status expires March 
2017," corresponding to the Beneficiary's period of E-2 admission. Again, neither the Petitioner nor 
present counsel assert any error in this statement, which is consistent with the regulation. See 8 C.F.R. 
§ 214.2(e)(l9)(ii) (providing that the spouse and minor children accompanying or following to join a 
treaty investor shall be admitted for the period during which the principal alien is in valid treaty 
investor status). 1 

On certification, the Beneficiary through present counsel claims that the e-mail correspondence shows 
prior counsel's "inability to provide adequate counsel," "failure to cure confusion, lack of diligence, 
and failure to notify [Beneficiary] of the need to file an extension." She farther asserts that these 
claimed errors and "the reality that [Beneficiary] lacked vital knowledge necessary to make informed 
decisions were, both alone and in concert, extraordinary" and beyond the Beneficiary's control 
( emphasis in original). The Petitioner has not specified any agreement with prior counsel to provide 
any representation or guidance after the Beneficiary's and her family's E-2 visas (and her former 
husband's employment authorization) were obtained. The Petitioner also cites no error in prior 

1 We acknowledge the discrepancy in the 2018 re-admission of the Beneficiary's children, but the record indicates their 

return occurred approximately three years after the Beneficiary retained prior counsel's firm and she has not specified any 

agreement with prior counsel to provide representation or guidance on her or her family's E-2 status after that time. 
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counsel's statement of the maximum period of E-2 admission and the Beneficiary's need to travel 
outside of the United States before the expiration of that period in order to be re-admitted in E-2 status. 

The record also does not clearly indicate, as the Petitioner claims, that the Beneficiary was unaware 
of the difference between her visa validity dates and her period of authorized admission, as shown by 
the Beneficiary's September 2014 correspondence with prior counsel as well as the date clearly printed 
on her Form 1-94 affixed to her passport. Even if the Beneficiary did not realize that her admission 
period expired in 201 7, ignorance of the law alone generally does not excuse late filing. See Antonio
Martinez v. I.NS., 317 F.3d 1089, 1093 (9th Cir. 2003) ("As a general rule, ignorance of the law is no 
excuse.") (citing Cheekv. United States, 498 U.S. 192, 199 (1991)); Fisher v. Johnson, 174 F.3d 710, 
714 ( 5th Cir. 1999) (petitioner's ignorance of statute of limitations did not excuse late filing or present 
an exceptional circumstance to warrant equitable tolling). See also Feng Sun v. Whitaker, 747 Fed. 
Appx. 611 (9th Cir. 2019) ( explaining that "as complex as our immigration system may be, ignorance 
of the law is insufficient to establish changed or extraordinary circumstances" warranting an exception 
to the one-year filing rule for asylum applications). 

In sum, the Beneficiary has not established that the delay in filing her application was due to 
extraordinary circumstances beyond her control within the meaning of 8 C.F.R. § 214. l(c)(4)(i). 

B. Delay Not Commensurate with the Circumstances 

The Petitioner also has not established that the 18-month delay in filing was commensurate with any 
extraordinary circumstances beyond the Beneficiary's control, as 8 C.F.R. § 214.l(c)(4)(i) also 
requires. In her February 2019 affidavit, the Beneficiary states that she "wanted to file to renew my 4 
year visa well in advance of its expiration in January 2019" and she did not realize her status had 
expired until she consulted another attorney in approximately August 2018. On certification, the 
Petitioner further claims the Beneficiary acted with "great diligence" and her delay was commensurate 
with the circumstances because of her "flawed, uncorrected belief that her stay expired in January 
2019." In her February 2019 affidavit, the Beneficiary asserts: "Had I known that I needed to exit the 
US and re-enter within a 2-year period, I would have done so." As previously explained, this assertion 
is inconsistent with the September 2014 e-mail correspondence from prior counsel answering the 
Beneficiary's questions regarding the maximum two-year admission period and the need to re-enter 
the United States to obtain a new period of admission. 

The Beneficiary also attested to "a number of personal difficulties in the last two years" that prevented 
her from traveling internationally. The Beneficiary referenced her separation and divorce from her 
former husband, her son's dyslexia, her daughter's heart condition, and her father's hospitalization 
and rehabilitative care. In response to the Director's first RFE, the Beneficiary initially submitted 
copies of her divorce certificate, her son's IEP, and a letter from a medical social worker regarding 
her father's hospitalization, all of which are dated in 2018, after her E-2 status had expired. In response 
to the second RFE upon reopening, the Petitioner submitted an additional IEP for the Beneficiary's 
son dated April 2018 to April 2019, and a June 201 7 letter from a cardiologist regarding the 
Beneficiary's daughter stating that she is asymptomatic and generally healthy. In her 2019 affidavit, 
the Beneficiary explained "the demands on her time" which occurred "over these last few years" 
including responding to her former husband's discovery requests during their divorce, finding a 
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pediatric cardiologist for her daughter, and advocating for her son's special education needs while also 
developing her company. 

While we do not discount the personal difficulties the Beneficiary has faced, the evidence shows most 
of those circumstances arose in 2018, well after her period of authorized admission had expired. 
Although the cardiologist's letter states the Beneficiary's daughter was born with a heart condition, 
the letter states that she underwent successful surgery a month after her birth in 2008, "had no 
subsequent cardiac procedures and has been asymptomatic," and as of the date of the letter in June 
2017, was "doing very well from a cardiovascular standpoint." The Petitioner submitted no other 
evidence that the Beneficiary's daughter's heart condition or other personal challenges prevented her 
from filing an extension of stay request before her period of admission expired. The Petitioner has 
not established that the 18-month delay in this case was commensurate with any extraordinary 
circumstances beyond the Beneficiary's control. Because she has not met this first requirement, we 
do not address whether she has satisfied the other criteria for a discretionary exception to late filing at 
8 C.F.R. § 214.l(c)(4)(ii)-(iv). 

C. Matter of Lozada 

The Director certified her decision to us for review to address the applicability of the Board of 
Immigration Appeals (Board) decision in Matter o_f Lozada to these proceedings. In light of the above 
discussion, we need not reach the question raised on certification in order to decide the Beneficiary's 
claim that the delay in filing her application for extension of stay was due to extraordinary 
circumstances beyond her control, as 8 C.F.R. 214.l(c)(4) requires. However, even if, arguendo, 
Lozada were to apply, the outcome would remain the same and the petition would be denied. 

In Lozada, the Board of Immigration Appeals (Board) developed guidelines for ineffective assistance 
of counsel claims made in motions to reopen deportation proceedings. Id. 2 A motion to reopen or 
reconsider deportation (now removal) proceedings may be granted in the Board's discretion. 8 C.F.R. 
§ 1003 .2( a). Under Lozada petitioners should: 1) submit an affidavit detailing the agreement that was 
entered into with counsel with respect to the actions to be taken and what representations counsel did 
or did not make to the petitioner; 2) show that counsel whose integrity or competence is being 
impugned was informed of the allegations and given an opportunity to respond; and 3) provide 
evidence of whether a complaint has been filed with appropriate disciplinary authorities with respect 
to any violation of counsel's ethical or legal responsibilities, and if not, why not. Matter of Lozada, 
19 I&N Dec. at 637. See Asaba v. Ashcroft, 377 F.3d 9 (1st Cir. 2004) (holding that the Board did not 
abuse its discretion in denying motion to reopen where respondent failed to meet the Lozada 
procedural requirements). 

These standards ensure that an Immigration Judge presiding over a removal proceeding would possess 
the information necessary to evaluate allegations, and would serve "to deter meritless claims" while 
highlighting "the standards which should be expected of attorneys who represent persons in 

2 The Attorney General overruled Lozada and established a new framework for granting, as a matter of administrative 
discretion, motions to reopen based on claims of ineffective assistance of counsel in Matter of Compean, 24 T&N Dec. 
710, 712-14 (A.G. 2009) (Compean I). However, the Attorney General later vacated the Compean I opinion. and directed 
the Board to apply pre-Compean I standards to all motions to reopen until issuance of a final rule. Matter of Compean, 25 
l&N Dec. 1, 2-3 (A.G. 2009) (Compean II). 
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immigration proceedings." Matter of Lozada, 19 I&N Dec. at 639. However, certain U.S. Circuit 
Courts of Appeals have held that strict compliance with the Lozada procedural requirements may not 
be required where, for example, the ineffective assistance of counsel is plain on its face. See, e.g., 
Tamang v. Holder, 598 F.3d 1083, 1090 (9th Cir. 2010) (citing cases where ineffective assistance was 
plain on its face but determining respondent made no such showing and consequently could not 
establish "extraordinary circumstances" excusing the late filing of his asylum application). 

In addition to these guidelines, under Lozada, individuals must establish that they were prejudiced by 
counsel's ineffective assistance. Matter of Lozada, 19 I&N Dec. at 640. See Flores v. Barr, 930 F.3d 
1082, 1087 (9th Cir. 2019) (requiring alien to establish prejudice demonstrating that counsel's 
deficient performance may have affected the outcome by showing "plausible grounds for relief''); 
Saakian v. I.NS., 252 F.3d 21, 25 (1 st Cir. 2001) (requiring alien to establish ineffective assistance by 
showing at least a reasonable probability of prejudice where, as a result of counsel's actions or 
inaction, the proceeding was so fundamentally unfair that the alien was prevented from reasonably 
presenting his case). Harmless error is insufficient. See Matter of Lozada, 19 I&N Dec. at 639 
( explaining that individuals are "generally bound by the conduct of their attorneys absent egregious 
circumstances"); Matter of B-B-, 22 I&N Dec. 309, 311 (BIA 1998) (finding no prima facie case of 
ineffective assistance where counsel's insistence on corroborating evidence discouraged respondents 
from seeking asylum, but was consistent with legal precedent and not egregious.). 

In Lozada, the respondent's motion alleged that his prior counsel's failure to submit a brief or 
statement explaining the basis for his appeal, which was summarily dismissed by the Board, 
constituted ineffective assistance of counsel, but the Board found the respondent's motion "wholly 
insufficient" in meeting the guidelines. Matter of Lozada, 19 I&N Dec. at 638-40. The Board also 
determined that the respondent failed to establish any prejudice resulting from his prior counsel's 
inaction because the Immigration Judge correctly concluded that the respondent was not eligible for 
the claimed relief both as a matter of discretion and as a matter oflaw. Id. at 640. 

In this case, the Director stated, "Matter of Lozada is precedent only in removal proceedings" and it 
"is unclear whether Matter of Lozada applies to adjudication of Form I-129 petitions." The Director 
also concluded that even if the Lozada requirements are met, ineffective assistance of counsel does 
not necessarily establish "extraordinary circumstances beyond the control of the applicant or 
petitioner" that may warrant a favorable exercise of discretion to excuse the failure to timely file an 
extension of stay request under 8 C.F.R. § 214.l(c)(4)(i). The Director is correct that the regulations 
are silent on the issue of whether ineffective assistance of counsel may constitute extraordinary 
circumstances beyond the control of the applicant or petitioner. Compare 8 C.F.R. § 214.l(c)(4)(i) 
( allowing discretionary grants of untimely extensions of stay for certain nonimmigrants where the 
delay was due to unspecified "extraordinary circumstances") with 8 C.F.R. § 208.4(a)(5)(iii) 
(specifying that "extraordinary circumstances relating to the delay" in filing an asylum application 
under section 208(a)(2)(D) of the Act may include ineffective assistance of counsel if the applicant 
meets the Lozada procedural requirements). We do not, however, interpret 8 C.F.R. § 214.l(c)(4)(i) 
to exclude consideration of a valid ineffective assistance of counsel claim as an extraordinary 
circumstance beyond the control of the applicant or petitioner. The issue in this case is more simply 
one of fact, and whether the totality of the evidence establishes that the claimed ineffective assistance 
of counsel amounted to an extraordinary circumstance beyond the control of the applicant or petitioner. 
While the Lozada guidelines, may be useful to help analyze ineffective assistance of counsel claims, 
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the Lozada guidelines do not cabin USCIS' discretion or otherwise dictate or compel a finding of 
extraordinary circumstances under 8 C.F.R. § 214.l(c)(4)(i). 

On certification, the Petitioner asserts that we have "liberally applied Lozada outside the deportation 
context" including requests for extension of nonimmigrant worker status. The Petitioner cites six non
precedent decisions in which the AAO cited Lozada when evaluating ineffective assistance of counsel 
claims in immigrant and non-immigrant visa petitions and an application for temporary protected 
status. Our non-precedent decisions bind only the affected parties in individual cases before us on 
appeal, motion or certification. See 8 C.F.R. §§ 103.3(c), 103.10 (governing the designation and 
publication of USCIS decisions as precedents binding on all USCIS employees in the administration 
of the Act in all proceedings involving the same issue(s)). While the examples cited by the Petitioner 
set no precedent, we acknowledge our past application of the Lozada guidelines when assessing 
ineffective assistance of counsel claims in relation to eligibility for immigration benefits within our 
jurisdiction. 

Here, neither the Act nor the regulations specifically address what impact, standing alone, ineffective 
assistance of counsel may have on eligibility for the immigration benefit requested. Similarly, neither 
we nor counsel for the Beneficiary have identified any such cases and we are unaware of any binding 
decision addressing the applicability of Lozada to visa petition and extension of stay requests. See 
Hovhannisyan v. DHS, 624 F. Supp. 2d 1135, 1150 (C.D. Cal. 2008) (noting the lack of precedent on 
this issue). In the absence of any binding precedent or agency policy on the precise question of the 
applicability of Lozada in the context of an application for a nonimmigrant visa benefit, we will not 
base our decision in this case on Lozada. Assuming arguendo, however that Lozada applies here, we 
reach the same conclusion in this matter. Specifically, even as assessed under the Lozada framework 
because this case involves similar issues of claimed ineffective assistance of counsel resulting in 
failure to timely act affecting eligibility for a discretionary immigration benefit, the Beneficiary has 
failed to establish ineffective assistance of counsel, and has not demonstrated extraordinary 
circumstances beyond the applicant's or petitioner's control pursuant to 8 C.F.R. § 214.l(c)(4). 

D. Ineffective Assistance of Counsel Not Established 

Having determined, in response to the Director's question on certification, that Lozada is not binding 
on USCIS in assessing an applicant's claim of ineffective assistance of counsel for purposes of 
determining whether a petitioner has established "extraordinary circumstances beyond the control" of 
the petitioner or applicant under 8 C.F.R. § 214.l(c)(4)(i), we note that our conclusion would be the 
same, even if Lozada were applicable in this case. With this caveat in mind, we note that even if: 
arguendo, Lozada were to apply here, the Petitioner would not have satisfied the Lozada guidelines 
nor established any ineffective assistance of counsel that is so "plain on its face" that it would warrant 
departure from the Lozada guidelines. See Garcia v. Lynch, 821 F.3d 178, 181 (1st Cir. 2016) 
(affirming the court has "explicitly disavowed any 'plain on its face of the administrative record' 
exception in favor of a case-by-case assessment of whether the [Board's] application of Lozada was 
arbitrary"). 
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1. Insufficient Statement of Agreement with Prior Counsel 

Even if Lozada were applied here, Petitioner did not meet the first Lozada guideline, i.e., to state in 
detail the agreement that was entered into with counsel, the specific actions to be taken and what 
representations counsel did or did not make to the Petitioner. In her 2018 affidavit, the Beneficiary 
initially asserted she was out of status because she "was given bad advice by my previous attorney." 
She stated, "I had retained an attorney to assist with preparing my initial consular E-2 petition. She 
has now since left her previous firm .... No one from her office ever reminded me that I either needed 
to travel again using my valid E-2 visa stamp or file for an extension of status within the U.S." In her 
2019 affidavit, submitted in response to the Director's initial RFE, the Beneficiary recounted that 
while living in Canada, "I hired a lawyer in order to pursue my business venture and associated E-2 
visa in the U.S .... Based on the law firm's reputation, I relied on the attorney who prepared my 
initial E-2 visa application to guide me through the process." The Beneficiary stated that upon receipt 
of her E-2 visa, she "did not receive direction from the lawyer as to the rules of the visa." 

In response to the Director's initial RFE, the Petitioner also submitted a copy of a New York Attorney 
Grievance form and a January 2019 letter from the Beneficiary to the Attorney Grievance Committees. 
In that letter, the Beneficiary states that she was referred to an attorney licensed to practice in New 
York by a Canadian law firm. The Beneficiary recounts that in September 2014, she "had a telephone 
conversation with [ the attorney], during which she discussed the broad outlines of the US' s E-2 Visa. 
Based on her information, I decided to engage her to obtain an E-2 visa for me." The Beneficiary 
stated that in March 2015, her visa application was approved. She asserted, "Once the visa had been 
obtained, [ the attorney] neither directly nor through her paralegals advised me as to the rules associated 
with my authorization to stay in the US." 

The Beneficiary did not detail the dates and scope of her agreement with prior counsel or otherwise 
specify counsel's representations or expected actions. The Beneficiary also did not recount her 
September 2014 conversation with counsel in detail and did not submit a retainer, contract, or other 
evidence of their specific agreement. Instead, the Petitioner submitted printouts of e-mail messages 
between the Beneficiary and her prior counsel. In a September 22, 2014 message, the Beneficiary 
referenced the USCIS website page on E-2 treaty investors and asked, "It says that you have to reapply 
every 2 years. Does that mean I have to have employed 3-5 people within 2 years then?" Prior counsel 
responded: "they are referring to the 2 year max[.] admission period given by USCBP. You would 
simply leave and reenter with a new I 94. It is not the visa but the admission period." In a September 
24, 2014 message, the Beneficiary asked prior counsel to "review the items that you said I would 
require to ensure that I have not missed anything so that I can begin this process." The Beneficiary 
listed eight requirements including, in relevant part: "7. Leave and re enter the US prior to the 2 year 
maximum admission period and gain a new 194. Do I just get an 194 at the boarder [sic] or need you 
to apply? 8. Reapply every 5 years for the E2." Prior counsel replied to the seventh question, "You 
would be issued a new I-94 at the border (electronically)" and to the eighth question "Yes." These 
messages do not support the Beneficiary's assertion in her 2019 affidavit: "As a result of the lack of 
good guidance from my lawyer as to the rules around my visa, I did not know that I would be out of 
status should I fail to travel outside the US before the mid-point of my visa's validity." 

In her 2019 affidavit, the Beneficiary asserts her prior counsel "remained silent while I demonstrated 
my misunderstanding of the rules of my visa." On certification, the Petitioner references an e-mail 
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message in September 2017, over two and half years after the Beneficiary's E-2 visa was issued, over 
two years after her admission to the U.S. as an E-2 nonimmigrant, and six months after her status had 
expired, in which the Beneficiary asked prior counsel if she could "work with" the Beneficiary on her 
"E2 visa renewal" and asked prior counsel's "fee structure for the E-2 visa renewal." Petitioner claims 
prior counsel's response that her firm would be happy to represent the Beneficiary on the renewal 
indicates she failed to advise the Beneficiary she was out of status. However, the Petitioner has 
provided no detailed statements or other evidence regarding the specific nature, scope and substance 
of her agreement with prior counsel that extended beyond the Beneficiary's visa application and entry, 
and encompassed the advice she claims ought to have been given or repeated to her years after her 
retention of prior counsel ended. See Wang v. Ashcroft, 367 F.3d 25, 28 (1st Cir. 2004) (finding 
respondent's affidavit "focuses almost exclusively upon what his counsel did not say, without ever 
indicating the scope of the legal representation agreed upon."); see also Punzalan v. Holder, 575 F.3d 
107, 111 (1st Cir. 2009) (petitioner's affidavit did not specify "the terms according to which the work 
was to be performed" and failure to state the nature, scope or substance of a petitioner's arrangement 
with prior counsel is a "fatal flaw" under Lozada) (quoting Beltre-Veloz v. Mukasey, 533 F.3d 7, 10 
(1st Cir. 2008)). 

The copy of the Beneficiary's passport in the record shows that her Form 1-94 clearly states her 
authorized admission until March 1, 2017 and was stapled directly above her E-2 visa. While the 
difference between visa validity and period of admission may not be clear to a layperson, the record 
here shows prior counsel told the Petitioner that there is a maximum two-year period of admission as 
an E-2 treaty investor. Even if the Petitioner subsequently misunderstood her period of E-2 admission, 
she has not specified any agreement with prior counsel that included the advice or guidance she claims 
was not provided. The e-mail messages also indicate there were telephone conversations and 
additional correspondence between the Beneficiary, prior counsel, and her paralegals and staff that are 
not documented here. Consequently, she would not have met the first Lozada guideline. 

2. No Notice to Prior Counsel with Opportunity to Respond to Allegations 

As with the first Lozada guideline, assuming Lozada were applicable here, we agree with the Director 
that the facts clearly demonstrate that the Petitioner would not satisfy the second Lozada guideline. 
The Petitioner submitted no evidence that she contacted her prior counsel to inform prior counsel of 
her allegations and provide her prior counsel with an opportunity to respond before filing this petition 
in September 2018. 

Instead, in response to the Director's 2019 RFE upon reopening, the Petitioner asserted she "fulfilled 
the Lozada requirements," and prior counsel "is afforded the opportunity to respond by the Attorney 
Grievance Committees." The Petitioner does not acknowledge that under Lozada she bears the burden 
of proof to establish that she, not a third party, provided notice to prior counsel and that in these 
proceedings, she must establish eligibility at the time of filing. 8 C.F .R. § § 103 .2(b )(1 ), 214.1 ( c )( 4 ). 
Former counsel should be informed and provided an opportunity to respond "before allegations of 
ineffective assistance of former counsel are presented." Matter of Lozada, 19 I&N Dec. at 639. 
Evidence of prior counsel's response or failure to respond, should be submitted when the claim of 
ineffective assistance is made. Id. Notice is vital, as "the potential for abuse is apparent where no 
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mechanism exists for allowing former counsel, whose integrity or competence is being impugned, to 
present his version of events if he so chooses, thereby discouraging baseless allegations." Id. 3 

On certification, the Petitioner does not further address her failure to provide prior counsel with notice 
and an opportunity to respond. Instead, the Petitioner asserts the Director did not cite any authority 
"to support [her] rigid application of the Lozada requirements" and claims "the procedural steps under 
Lozada provide for flexibility." The cases Petitioner cites do not support her assertion that she met 
the Lozada notice guideline or that a similar analysis should not apply to her case. In Betouche v. 
Ashcroft, 357 F.3d 147, 151 (1st Cir. 2004), the court explained that the respondent's letter to a state 
Board of Bar Overseers simply showed he had notified the state authority of his complaint, but "not 
that either he or the Board had notified [respondent's prior] Attorney." The court concluded the 
Board did not abuse its discretion in denying respondent's motion based on claimed ineffective 
assistance of counsel because he "inexcusably failed to comply with the first two Lozada 
requirements." Id. 

Similarly, in Asaba v. Ashcroft, 377 F.3d 9 (1st Cir. 2004), the respondent filed a complaint against 
his prior counsel with the state bar authority, but there was no evidence in the record that respondent 
had notified his prior counsel of his ineffective assistance allegations. The court explained that even 
if the respondent had so notified his prior counsel, "he failed to meet Lozada 's requirement that 
counsel be provided an opportunity to respond before filing." Id. at 12. The court explained that the 
Lozada notice guideline provides an important means to accurately assess the merits of an ineffective 
assistance claim and discourage baseless allegations. Id. at 12-13. The court affirmed the Board's 
dismissal of the respondent's motion because he, like the Petitioner here, "inexcusably failed to 
provide the BIA with evidence that he met the Lozada notice requirement, despite having time and 
opportunity to do so." Id. at 13. Cf Ontiveros-Lopez v. INS, 213 F.3d 1121, 1125 (9th Cir. 2000) 
(finding respondent could not provide the evidence to meet the Lozada requirements because he had 
no access to the record of proceedings documenting the defective representation of prior counsel). 

Here, the record indicates the Beneficiary learned of her prior counsel's claimed error sometime 
between September 2017 and August 2018 before this petition was filed in September 2018. The 
Petitioner submitted no evidence that she provided prior counsel with notice and an opportunity to 
respond to her allegations prior to filing and no explanation of why she did not do so. Instead, the 
Petitioner asserts her prior counsel will have an opportunity to respond to the New York Attorney 
Grievance Committees regarding her complaint. 

The Petitioner's assertion with respect to the second Lozada guideline is unavailing for two reasons. 
First, the Lozada notice guideline pertains not to a state authority's assessment of any potential 
misconduct under state rules, but to our own ability to accurately assess a petitioner's claim and 
eligibility for a benefit under the Act and implementing regulations. Second, without providing prior 
counsel with an opportunity to dispute the allegations against prior counsel, we do not know i±: 
according to prior counsel, she ever agreed to or actually did or did not provide the Beneficiary with 
the representation or guidance the Petitioner claims was lacking, and whether the e-mail messages 

3 We note it may not be reasonable to strictly apply this Lozada standard in all cases involving a claim of ineffective 
assistance of counsel as relevant to "extraordinary circumstances beyond the applicant's control" under 8 C.F.R. 
§ 214.l(c)(4)(i). For example, unlike an E-2 Chief Executive Officer, an H-2A agricultural worker might not reasonably 
be expected to know or able to provide the kind of notice addressed in Lozada. 
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provided by the Beneficiary represent the foll scope of their communications. Indeed, the e-mail 
messages reference telephone conversations between the Beneficiary, prior counsel and her paralegals, 
none of which the Beneficiary has discussed in detail. When "essential information is lacking, let 
alone established, it is impossible to evaluate the substance of such claim." Matter of Lozada, 19 I&N 
Dec. at 639. See Matter of Rivera-Claros, 21 I&N Dec. 599, 607 (BIA 1996) (explaining that it is 
cases "where we are unable to discern clearly what has occurred and the culpability, if any, that stems 
from such conduct, which reinforce the need for the process we set out in Matter of Lozada"). 

3. Untimely Complaint Against Prior Counsel 

Again, were Lozada, arguendo to apply in this case, we would agree with the Director's conclusion 
that the Petitioner did not meet the third Lozada guideline. Although the Petitioner claims to have 
learned of her prior counsel's purported errors sometime before August 2018, she did not submit a 
complaint to the New York Attorney Grievance Committees until January 2019, after this petition was 
filed and in response to the Director's request in the December 2018 RFE. The Petitioner does not 
address this issue on certification, but asserts generally that the Director cited no authority for her 
"rigid application of the Lozada requirements." 

The Petitioner's assertion is unpersuasive. The third Lozada guideline is vital to identifying, policing 
and correcting misconduct in the immigration bar; to deter meritless claims; to farther the expected 
professional standards for the immigration bar; and to avoid collusion between attorneys and clients 
presenting claims of ineffective assistance. Matter of Lozada, 19 I&N Dec. at 639-40. See Rivera
Claros, 21 I&N Dec. 599, 604-05 (BIA 1996) (farther explaining the importance of the third Lozada 
guideline to prevent collusion). In her 2019 affidavit, the Beneficiary stated she did not file the 
complaint earlier because she "did not believe it would either help or hinder my company's success or 
viability," and decided to file the complaint only after receiving the Director's RFE and upon the 
advice of other counsel. 

We acknowledge there may be circumstances where analysis of the third Lozada guideline is not 
necessary because prior counsel has admitted error after being notified of the allegations or prior 
counsel has already been subject to discipline by a state bar. See Correa-Rivera v. Holder, 706 F.3d 
1128, 1132 (9th Cir. 2013) (prior counsel admitted error in declaration submitted to Board); Morales 
Apolinar v. Mukasey, 514 F.3d 893, 896-97 (9th Cir. 2008) (finding substantial compliance with 
Lozada where record of proceeding clearly documented prior counsel's failures and prior counsel was 
suspended from the practice of law by the California State Bar Court after failing to respond to prior 
charges of ineffective assistance); Fadiga v. Atty. Gen. US., 488 F.3d 142, 156-57 (3d Cir. 2007) 
(purpose of third Lozada guideline met where prior counsel "folly and openly owned up to his error 
and provided a detailed affidavit attesting to the problems in the representation"). This case presents 
no such circumstances. The fact that the Beneficiary or Petitioner did not file a grievance against prior 
counsel or provide any explanation of why a complaint was not filed, until after USCIS requested 
evidence of whether a grievance had been filed, detracts from the Petitioner's assertion that prior 
counsel's advice was ineffective or otherwise erroneous. 
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4. Ineffective Assistance of Counsel Not Otherwise Established 

Finally, we note that the Petitioner asserts on certification that the Beneficiary "made diligent attempts 
to comply" and it is "well-established the procedural steps under Lozada provide for flexibility." We 
recognize that several courts have held that strict adherence to Lozada is not always required where 
the ineffective assistance is "plain on its face" or "clear and obvious" and the aggrieved individual 
substantially complies with the Lozada guidelines, but the Petitioner's case is not comparable. For 
example, in Rodriguez-Lariz v. INS, 282 F.3d 1218, 1227 (9th Cir. 2002), ineffective assistance was 
clear and obvious given the undisputed failure of attorneys and their associate to timely file petitioners' 
suspension of deportation application, and petitioners "substantially complied with the Lozada factors 
by submitting an affidavit detailing their oral agreement with [attorney's associate] and filing 
complaints against [the attorneys and associate] with the State Bar of California and the local District 
Attorney's office" with their motion. 

In addition, the First Circuit Court of Appeals, within whose jurisdiction this case arose, has "explicitly 
disavowed" any "'plain on its face' exception to the Lozada requirements," Garcia v. Lynch, 821 F.3d 
at 181, and "consistently upheld [Board] denials of ineffective assistance of counsel claims" where 
petitioners failed to comply with the Lozada requirements. Ferreira v. Barr, 939 F.3d 44, 47 (1st Cir. 
2019). Even if "substantial compliance" may suffice to warrant review of the merits of an ineffective 
assistance of counsel claim, a petitioner "who fails to meet any of the Lozada requirements will rarely, 
if ever, be in substantial compliance." Barry v. Gonzales, 445 F.3d 741, 746 (4th Cir. 2006). Compare 
Tamang v. Holder, 598 F.3d at 1090-91 (ineffectiveness of former counsel was "not plain on its face" 
and petitioner's "failure to satisfy the Lozada requirements was fatal to [his] claim" that such 
ineffectiveness established "extraordinary circumstances" to excuse the untimely filing of his asylum 
application), with Correa-Rivera, 706 F.3d at 1131 (not reaching the issue of whether attorney's 
ineffectiveness was clear and obvious because petitioner met all the Lozada requirements). The 
Beneficiary has not specified any agreement with prior counsel that encompassed the inaction she 
claims was ineffective. The e-mail messages that are dated during the period prior counsel appears to 
have represented the Beneficiary accurately stated the difference between visa validity, period of 
admission, and the need to depart and re-enter the United States to obtain a new period of admission 
in E-2 status. The Beneficiary provided no notice and opportunity to her prior counsel to respond to 
her allegations and lodged a complaint with the state bar authority only after this petition was filed. 
She meets none of the Lozada guidelines and has not otherwise substantially complied with those 
guidelines. 

IV. CONCLUSION 

This application for an extension of the Beneficiary's stay was filed 18 months after her period of 
authorized E-2 admission expired. In weighing all of the facts presented in this case, and considering 
the difficulties the Beneficiary faced in her personal life and her claims that her prior counsel failed to 
sufficiently advise or remind her of her period of authorized stay, she has not shown that those 
challenges and any ignorance of the law constituted extraordinary circumstances beyond her control 
and that her delay in filing was commensurate with any such circumstances, as 8 CFR 214.l(c)(4)(i) 
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requires. 4 We understand the impact this decision may have on the Petitioner's business and the 
Beneficiary's personal life, but the Petitioner has failed to establish the Beneficiary's eligibility for a 
favorable exercise of discretion to excuse her late filing under 8 C.F.R. § 214.l(c)(4). Consequently, 
she is ineligible for an extension of stay in E-2 nonimmigrant status under 8 C.F.R. § 214.2(e)(20). 

ORDER: The petition is denied. 

4 While Matter of Lozada is not controlling in this case, even it: arguendo, it applied here, our conclusion, as discussed 
above, would still be that the Petitioner has not established ineffective assistance of prior counsel, nor established that she 
satisfied the requirements of8 C.F.R. § 214.l(c)(4)(i), and therefore, that she is eligible for an extension of stay under 8 
C.F.R. § 214.2(e)(20). 
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