Non-Precedent Decision of the
Administrative Appeals Office

MATTER OF E-S- INC. DATE: MAY 15,2017
APPEAL OF VERMONT SERVICE CENTER DECISION

PETITION: FORM I-129, PETITION FOR A NONIMMIGRANT WORKER

The Petitioner, a computer company, secks to temporarily employ the Beneficiary as a
“programmer” under the H-1B nonimmigrant classification for specialty occupations. See
Immigration and Nationality Act (the Act) section 101(a)(15)H)(i)b), 8 U.S.C.
§ 1101(a)(15)(H)(i)(b). The H-1B program allows a U.S. employer to temporarily employ a
qualified foreign worker in a position that requires both (a) the theoretical and practical application
of a body of highly specialized knowledge and (b) the attainment of a bachelor’s or higher degree in
the specific specialty (or its equivalent) as a minimum prerequisite for entry into the position.

The Director of the Vermont Service Center denied the petition, concluding that the evidence of
record does not establish that the proffered position qualifies as a specialty occupation.

On appeal, the Petitioner submits additional evidence and asserts that the Director erred in denying
the petition.

Upon de novo review, we will dismiss the appeal.
I. LEGAL FRAMEWORK
Section 214(i)(1) of the Act deﬁneé the term “specialty occupation™ as an occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B)  attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The regulation at 8 C.F.R. § 214.2(h)(4)(ii) largely restates this statutory definition, but adds a non-
exhaustive list of fields of endeavor. In addition, the regulations provide that the proffered position
must meet one of the following criteria to qualify as a specialty occupation:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;




Matter of E-S- Inc.

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

3 The employer normally requires a degree or its equivalent for the position; or

(4 The nature of the specific duties [is] so specialized and complex that
knowledge required to perform the duties..is usually associated with the
attainment of a baccalaureate or higher degree.

. 8 CFR. § 214.2(h)(4)(ii))(A). We have consistently interpreted the term “degree” at 8§ C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position. See Royal Siam Corp. v. Cheritoff, 484 F.3d
139, 147 (1st Cir. 2007) (describing “a degree requirement in a specific specialty” as “one that
relates directly to the duties and responsibilities of a particular position™); Defensor v. Meissner,
201 F.3d 384, 387 (5th Cir. 2000).

II. PROFFERED POSITION

In response to the Director’s request for evidence, the Petitioner submitted the following duties for
the proffered position:

e Taking responsibility for the product software engineering, development and product
architecture; 4 ‘

» Developing low level design including internal and external information flows, current and
future system requirements, interfaces and integration points;

- o Communicating with clients to define specific product requirements, documenting design

specifications, key entities and elements, data transformations and conversions;

e Creating new programs and customizing existing programs utilizing common programming
languages and development environments such SOAP, REST, Java, SQL.

According to the Petitioner, the proffered position requires at least a bachelor’s degree in applied
mathematics, computer information systems, computer science, or a related field.

III. ANALYSIS

We have determined that the Petitioner has not demonstrated that the proffered position qualifies as
a specialty occupation. Specifically, the record (1) does not describe the position’s duties with
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sufficient detail; and (2) does not establish that the job duties require an educational background, or
its equivalent, commensurate with a specialty occupation.

A. First Criterion

We turn first to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(/), which requires that a baccalaureate
or higher degree in a specific specialty, or its equivalent, is normally the minimum requirement for
entry into the particular position. To inform this inquiry, we recognize the U.S. Department of
Labor’s (DOL) Occupational Outlook Handbook (Handbook) as an authoritative source on the duties
and educational requirements of the wide variety of occupations that it addresses.’

On the LCA submitted in support of the H-1B petition, the Petitioner designated the proffered
position under the occupational category “Computer Programmers” corresponding to the Standard
Occupational Classification code 15-1131.2

The subchapter of the Handbook entitled “How to Become a Computer Programmer” states the
following: “Most computer programmers have a bachelor’s degree in computer science or a related
subject; however, some employers hire workers with an associate’s degree.” Bureau of Labor
Statistics, U.S. Dep’t of Labor, Occupational Outlook Handbook, Computer Programmers (2016-17
ed.).

According to the Handbook, the requirements to perform the duties of the computer programmer
occupation incorporate a wide spectrum of educational credentials, including less than a bachelor’s
degree in a specific specialty. For example, the Handbook states that some employers hire workers
who have an associate’s degree. Furthermore, while the Handbook's narrative indicates that most
computer programmers obtain a degree (either a bachelor’s or associate’s degree) in computer

' The Petitioner submitted documentation to support the H-1B petition, including evidence regarding the proffered
position and its business operations. While we may not discuss every document submitted, we have reviewed and
considered each one.

2 All of our references are to the 2016-2017 edition of the Handbook, which may be accessed at the Internet site
http://www.bls.gov/ooh/. We do not, however, maintain that the Handbook is the exclusive source of relevant
information. That is, the occupational category designated by the Petitioner is considered as an aspect in establishing the
general tasks and responsibilities of a proffered position, and we regularly review the Handbook on the duties and
educational requirements of the wide variety of occupations that it addresses. To satisfy the first criterion, however, the
burden of proof remains on the Petitioner to submit sufficient evidence to support a finding that its particular position
would normally have a minimum, specialty degree requirement, or its equivalent, for entry.

* The Petitioner classified the proffered position at a Level 11 wage. We will consider this selection in our analysis of the
position. The “Prevailing Wage Determination Policy Guidance” issued by the DOL provides a description of the wage
levels. A Level Il wage rate is generally appropriate for positions for which the Petitioner expects the Beneficiary to
have a good understanding of the occupation, but will only perform moderately complex tasks that require limited
Jjudgment. U.S. Dep’t of Labor, Emp’t & Training Admin., Prevailing Wage Determination Policy Guidance, Nonagric.
Immigration Programs (rev. Nov. 2009), available at http://flcdatacenter.com/download/
NPWHC_Guidance_Revised_11_2009.pdf. A prevailing wage determination starts with an entry level wage and
progresses to a higher wage level after considering the experience, education, and skill requirements of the Petitioner’s
Jjob opportunity. /d.
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science or a related field, the Handbook does not report that at least a bachelor’s degree in a specific
specialty, or its equivalent, is normally the minimum requirement for entry into the occupation.

In this case, the Petitioner has not established that the proffered position falls under an occupational
category for which the Handbook, or another authoritative source, indicates that normally the
minimum requirement for entry is at least a bachelor’s degree in a specific specialty, or its
equivalent. The Petitioner has not satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(1i1)(A)({).

B. Second Criterion

The second criterion presents two alternative prongs: “The degree requirement is common to the
industry in parallel positions among similar organizations or, in the alternative, an employer may
show that its particular position is so complex or unique that it can be performed only by an
individual with a degree[.]” 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) (emphasis added). The first prong
concentrates upon the common industry practice, while the alternative prong narrows its focus to the
Petitioner’s specific position.

1. First Prong

To satisty this first prong of the second criterion, the Petitioner must establish that the “degree
requirement” (i.e., a requirement of a bachelor’s or higher degree in a specific specialty, or its
equivalent) is common to the industry in parallel positions’among similar organizations.

However, the Petitioner does not claim to qualify under this criterion, and the record does not
contain evidence establishing that a bachelor’s degree in a specific specialty, or its equivalent, is
common to the industry in parallel positions among similar organizations. Therefore, the Petitioner
has not satisfied the first alternative prong of 8 C.F.R. § 214.2(h)(4)(ii1)(A)(2).

2. Second Prong

We will next consider the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii))(A)(2), which is
satisfied if the Petitioner shows that its particular position is so complex or unique that it can be
performed only by an individual with at least a bachelor’s degree in a specific specialty, or its
equivalent. )

In support of its assertion that the proffered position qualifies as a specialty occupation, the
Petitioner submitted a description of the proffered position and information regarding its business
operations. The Petitioner stated that “combining the best development processes, the leading
horizontal technology expertise with proven vertical domain knowledge gained from complex
projects for their global recognized customers, [the Petitioner] provides the strongest possible value
proposition as a software development and IT services outsourcing partner.”
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The record does not sufficiently establish what the Beneficiary will do on a day-to-day basis such
that complexity or uniqueness can be determined. Further, the evidence of record does not establish
that this position is significantly different from other positions within the occupational category such
that it refutes the Handbook’s information to the effect that a few courses are advantageous to
obtaining such a position, but not specifying that the degree must be in a specific specialty. In other
words, the record lacks sufficiently detailed information to distinguish the proffered position as
unique from or more complex than computer programmer positions, that can be performed by
persons without at least a bachelor’s degree in a specific specialty, or its equivalent.

Although the Petitioner claims that the Beneficiary is well-qualified for the position, and references
his qualifications; the test to establish a position as a specialty occupation is not the education or
experience of a proposed beneficiary, but whether the position itself requires at least a bachelor’s
degree in a specific specialty, or its equivalent. Accordingly, it cannot be concluded that the
Petitioner has satisfied the second alternative prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

C. Third Criterion

The third criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A) entails an employer demonstrating that it
normally requires a bachelor’s degree in a specific specialty, or its equivalent, for the position. The
Petitioner did not provide any information or evidence of other individuals employed in this
position. Therefore, the Petitioner has not satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(ii1))(A)(3).

D. Fourth Criterion

The fourth criterion at 8§ C.F.R. § 214.2(h)(4)(iii)(A) requires a petitioner to establish-that the nature
of the specific duties is so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, or
its equivalent.

In support of the petition, the Petitioner submitted documentation regarding its business operations
(including a lease agreement, promotional materials, tax returns, contracts, purchase orders, and
documentation about the business operations). We reviewed all of the evidence provided; however,
it does not establish the position as a specialty occupation. ‘For example, the Petitioner has described
the position in terms of generalized functions that do not convey sufficient substantive information
to establish the relative complexity, uniqueness and/or specialization of the proffered position or its
duties. According to the Petitioner, the Beneficiary will be “taking responsibility for the product
software engineering, development and product architecture;” “developing low level design;”
“communicating with clients;” and, “creating new programs and customizing existing programs.”

While the Petitioner provided additional details about the Beneficiary’s experience that will assist
him in performing these duties, the Petitioner’s description does not convey the substantive nature of
the work that the Beneficiary would actually perform, the systems utilized by the Petitioner, or the
particular body of highly specialized knowledge that would have to be theoretically and practically
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applied to perform it. The responsibilities for the proffered position contain general functions
without providing sufficient information regarding the particular work, and associated educational
requirements, into which the duties would manifest themselves in their day-to-day performance.

The Petitioner only provides a generic description of duties and responsibilities, including familiarity
and experience with different technological platforms and applications it expects from the
Beneficiary. The proposed duties are not described with sufficient specificity to show that they are
more specialized and complex than other computer programmer positions that are not usually
associated with at least a bachelor’s degree in a specific specialty, or its equivalent.

The Petitioner has designated the proffered position as a Level II position on the LCA, indicating
that it is a position for an employee who has a good understanding of the occupation but who will
only perform moderately complex tasks that require limited judgment. See U.S. Dep’t of Labor,
Emp’t & Training Admin., supra. Therefore, it does not appear that the proffered position is one
with complex or unique duties relative to other computer programmer positions, as such a higher
* level position would likely be classified at a Level III (experienced) or Level IV (fully competent)
wage level, requiring a significantly higher prevailing wage.

The Petitioner has not provided sufficient evidence that the duties, as generally described, require
more than technical proficiency in the information technology field. Without more, the Petitioner

has not demonstrated that its proffered position is one with duties sufficiently specialized and
complex to satisfy 8 C.F.R. § 214.2(h)(4)(iii)}(A)(4).

IV. CONCLUSION
As the Petitioner has not established that it has satisfied any of the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A), it cannot be found that the proffered position qualifies as a specialty

occupation.

ORDER: The appeal is dismissed.
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