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MATTER OF K-M-S-, LLC 

APPEAL OF VERMONT SERVICE CENTER DECISION 

Non-Precedent Decision of the 
Administrative Appeals Office 

DATE: JAN. 11.2018 

PETITION: FORM I-129, PETITION FOR A NONIMMIGRANT WORKER 

The Petitioner, an IT consulting company, seeks to temporarily employ the Beneficiary as a "computer 
programmer" under the H-1 8 nonimmigrant classification tor specialty occupations. S'ee Immigration 
and Nationality Act (the Act) section 101(a)(15)(H)(i)(b), 8 U.S.C. § 1 IOl(a)(15)(H)(i)(b). The 1-1-1 B 
program allows a U.S. employer to temporarily employ a qualified foreign worker in a position that 
requires both (a) the theoretical and practical application of a body of highly specialized knowledge 
and (b) the attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as 
a minimum prerequisite for entry into the position. 

The Director of the Vermont Service Center denied the petition, concluding that the Petitioner and a 
related company violated the general prohibition on tiling multiple H-1 B petitions for the same 
Beneficiary under 8 C.F.R. § 214.2(h)(2)(i)(G). The Director also determined that the Petitioner had 
not demonstrated that it will employ the Beneficiary in a specialty occupation position. 

The matter is now before us on appeal. In its appeal, the Petitioner asserts that the evidence of 
record is sufficient to satisfy all evidentiary requirements. 

Upon de novo review, we will dismiss the appeal. 

I. BACKGROUND 

In the Form 1-129, Petition for a Nonimmigrant Worker. and the supporting documentation. the 
Petitioner described itself a three-employee IT business incorporated in 2013 that ··oners consulting 
services to private and public companies and organizations and currently provide services with 
consultants assigned to end-clients."" The Petitioner seeks to employ the Beneficiary in a full-time 
computer programmer position at an annual salary of $48,000. In the Form 1-129, the Petitioner 
indicated that it will employ the Beneficiary at its corporate address in Florida, but 
also affirmatively indicated that the Beneficiary will work off-site at another company or 
organization· s location. 

On the labor condition application (LCA) submitted to support the petition, the Petitioner classified 
the position under the "Computer Programmers" occupational classification corresponding to the 
Standard Occupational Classification (SOC) code I 5-l I 31, at a Level 1 (entry) wage rate. The 
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Petitioner certified on the LCA that the Beneficiary will only work at the Petitioner's corporate 
address in Florida. 

Another IT consulting company, Company A, filed an H-1 B petition on the same date, also seeking 
to employ Beneficiary in a computer-related position. Company A was founded in 1999 by three 
individuals, including F-A-, who has been the Petitioner's sole shareholder since January 2015. In 
2005, F-A- sold his interest in Company A. Company A is now wholly owned by G-A- (a.k.a. J-U
A-), who is the brother ofF -A-. Both the Petitioner and Company A claim to have corporate oflices 
in Florida, and utilized the same attorney to file their H-1 B petitions. 

In response to the Director's request for evidence (RFE), the Petitioner asserted that it and Company 
A "are two separate and distinct entities with no common ownership or corporate relationship.,. The 
Petitioner further asserted that it filed the instant petition because it has a bona tide in-house project 
and specific job opportunity for the Beneficiary. Explaining its in-house project as to customize and 
introduce into the C.S. market a pre-existing software application created by a foreign company, the 
Petitioner asserted that the Beneficiary will only work on this in-house project for the duration of the 
validity period requested. 

The Director denied the petition, observing that the petitions tiled for the Beneficiary were for 
similar positions and were supported by "nearly identicar' job descriptions and documents. The 
Director also observed the apparent familial relationship between the companies' owners. Thus. the 
Director concluded that the Petitioner and Company A are related, and have not established a 
legitimate business need to file multiple H-1 B petitions on behalf of the Beneticiary. The Director 
separately concluded that the Petitioner had not demonstrated the position as a specialty occupation. 

On appeal, the Petitioner emphasizes the lack of any legal relationship between it and Company A. 
The Petitioner states that ''[t]he evidence clearly demonstrates that [the Petitioner] and [Company Al 
are not a parent and subsidiary or aftiliate entities, and just as importantly that they are not related in 
any way." despite the corporate owners being related. The Petitioner also highlights documentation 
it previously submitted "to demonstrate the existence and extent of a current ongoing project,'' 
including service agreements with various clients. 

II. MULTIPLE H-IB FILINGS 

A. Legal Framework 

The regulation at 8 C.F.R. § 214.2(h)(2)(i)(G) prohibits multiple H-IB petitions from being tiled in 
the same fiscal year for the same beneficiary by an employer, or, under certain circumstances, by 
"related entities." 8 C.F.R. § 214.2(h)(2)(i)(G) states, in pertinent part: 

An employer may not file, in the same fiscal year, more than one H-lB petition on 
behalf of the same alien if the alien is subject to the numerical limitations of section 
214(g)( 1 )(A) of the Act or is exempt from those limitations under section 
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214(g)(5)(C) of the Act. ... Otherwise, filing more than one H-IB petition by an 
employer on behalf of the same alien in the same fiscal year will result in the denial 
or revocation of aU such petitions. If USCIS believes that related entities (such as a 
parent company, subsidiary, or affiliate) may not have a legitimate business need to 
file more than one H-1 B petition on behalf of the same alien subject to the numerical 
limitations of section 214(g)(l )(A) of the Act or otherwise eligible for an exemption 
under section 214(g)(5)(C) of the Act, USCIS may issue a request for additional 
evidence or notice of intent to deny, or notice of intent to revoke each petition. If any 
of the related entities fail to demonstrate a legitimate business need to file an H- 1 B 
petition on behalf of the same alien, all petitions filed on that alien's behalf by the 
related entities will be denied or revoked. 

B. Analysis 

Upon review, we conclude that the Petitioner and Company A are ·'related" entities. Their 
relationship is evident by such factors as the formal, ongoing business relationship with each other. 
The Petitioner stated in its cover Jetter that it has a valid contractual agreement with Company A. 
and even listed its estimated yearly revenue from this contract as $200,000. In tact. in each of their 
petitions, the Petitioner and Company A submitted contracts with each other as evidence of the 
Beneficiary's potential work assignments. The Petitioner's business checking statements contirm 
regular monthly payments made to Company A's owner.' Beyond their formal business 
relationship, the sole owners of the Petitioner and Company A are brothers; and previously. the 
Petitioner's owner was also a shareholder and founder of Company A. The two companies also have 
some common clients. All of these factors are sufficient to support the conclusion that the Petitioner 
is "related" to Company A within the context of 8 C.F.R. § 214.2(h)(2)(i)(G ). 

The Petitioner claims that it and Company A are not " related" within the meaning of 8 C.F.R. 
§ 214.2(h)(2)(i)(G) because they "are not a parent and subsidiary or affiliate entities." To supp011 its 
position, the Petitioner submitted, inter alia, incorporation documents, a membership inte rest 
purchase agreement, membership certiticates, and tax returns proving the different ownership 
structure of the Petitioner and Company A. While we agree that the Petitioner and Company A do 
not have common ownership and thus are not parent, subsidiary. or affiliate entities, we do not 
believe this is sufficient to establish that they are not "related"' for these purposes. 

To say that an entity is "related·' to another, under the ordinary meaning of the word, is to say that a 
reasonable connection exists between the two.2 The regulation at 8 C.F.R. § 214.2(h)(2)(i)(G) does 
not limit the meaning of "related entities'' to a parent company, subsidiary, or affiliate; instead, by 

1 These monthly payments appear as'' PVIT ... INDN:[J- G-A-r and .. 
. . . INDN: [G- i\-]." 

"For example. Merriam-Webster Online Diclionary defines the word ·'related'' as ··connected by reason of an established 
or discoverable relation." Merriam- Wehsler Online Dictionary, ht1ps:iiwww.merriam-webster.com/dictionary/relatcd 
(last visited Jan. I 0. 20 18). 
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using "such as" before those terms, it indicates that "related entities·· can include, but are not limited 
to, those enumerated relationships. We expansively interpret the types of '·related entities" 
encompassed by 8 C.F.R. § 214.2(h)(2)(i)(G) in order to etTectuate this provision ·s remedial 
purposes. 8 C.F.R. § 214.2(h)(8)(ii)(B) (addressing "the fair and orderly allocation of numbers" 
under the H-IB visa lottery); Petitions Filed on Behalf of H-IB Temporary Workers Subject to or 
Exempt from the Annual Numerical Limitation, 73 Fed. Reg. 15389-95, 15391-93 (Mar. 24, 2008) 
(discussing the practice of petitioners who exploit the system by attempting to increase their chances 
of being selected tor cap numbers). See. e.g .. Ciomez v. Toledo. 446 U.S. 635, 639 (1980) (a 
remedial statute should be construed generously to further its primary purpose) (citing ~Vhir!pool 
Corp. v. Marshall, 445 U.S. I. 12-13 (1980)). 

For purposes of 8 C.F.R. § 214.2(h)(2)(i)(G). the term "related entities" must be construed broadly 
enough to include petitioners acting in concert to file multiple duplicative petitions tor the same 
beneficiary. Again, these petitioners do not have to be linked to each other as a parent company. 
subsidiary, or affiliate, or through other types of legally recognized corporate relationships. If we 
were to limit 8 C.F.R. § 214.2(h)(2)(i)(G) to only legally related entities as the Petitioner proposes. 
then the regulation's primary purpose to curb abuse of the random lottery system could continue to 
be easily frustrated. 

We point out that this provision's prohibition does not apply to all ''related" petitioners. but rather, to 
those that cannot demonstrate a "legitimate business need'' to file more than one H-1 B petition on 
behalf of the same beneficiary. 8 C.F.R. § 214.2(h)(2)(i)(G). In other words, this provision sets 
forth a rebuttable presumption. The petitioner still has the opportunity and burden to overcome this 
rebuttable presumption and demonstrate that, more likely than not, it has a '·legitimate business 
need" to tile a multiple, duplicative petition for the same beneficiary. 

In determining a petitioner's "legitimate business need, .. it is the nature of the need that is 
controlling. Cl Matter of Arlee Corp., 18 I&N Dec. 366 (Comm 'r 1982). Therefore. we must 
examine the underlying job opportunity made by each petitioner. Each job opportunity must 
actually exist and be available to the beneficiary.3 Moreover, each job opportunity must be 
materially distinct. 4 The related petitioners cannot simply be offering the same job opportunity to 
the beneficiary. To justify the use of two cap numbers under the lottery system, and consistent with 
the statutory and regulatory provisions allowing lor concurrent employment. there must be two 
separate, bona fide positions available to the beneficiary. See section 214(g)(7) of the Act. 8 U .S.C. 
1184(g)(7); 8 C.F.R. § 214.2(h)(2)(i)(C). 5 

3 The H-1 B program does not permit speculative employment. Petitioning Requirements for the H Nonimmigrant 
Classification, 63 Fed. Reg. 30,419, 30,419-20 (proposed June 4, 1998) (to be codified at 8 C.F.R. pt. 214 ). 
4 The term ·'materially distinct" does not necessarily exclude positions with the same title and similar job duties. 
5 In promulgating 8 C.F.R. ~ 214.2(h)(2)(i)(G). the agency acknowledged the "unusual situation" where an employer or 
related employers would need to file more than one petition for the same beneficiary. 73 Fed. Reg. at 15392. In the case 
of the same employer. the federal register specifically instructed petitioners to tile one initial petition, and then if 
accepted under the cap, file an amended or new petition for concurrent employment. !d. In the case of related employers 
as we have here, the agency provided the example of two subsidiary companies that "are each in need of the services of a 
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Here, the Petitioner has not met its burden in demonstrating its legitimate business need. Not only 
are the Petitioner and Company A offering the Beneficiary a single job opportunity, but the 
Petitioner has not sufficiently demonstrated the existence of definite, non-speculative work for the 
Beneficiary. For instance, the Petitioner has provided conflicting and incomplete information about 
the proffered position, including such basic information as from where the Beneficiary will 
physically work. As noted above, the Petitioner attested on the certified LCA that the Benefici ary 
will only work at the Petitioner's corporate address in . Florida, 
yet affirmatively represented on the Form I-129 that the Beneficiary will work off-site at another 
company or organization's location. 

When asked to clarity this discrepancy in the RFE, the Petitioner responded that "[the Beneficiary] 
will not be assigned to work at the [Petitioner's] corporate address." The Petitioner further stated 
that the Beneficiary will work "in the same metropolitan area as indicated in the Labor Condition 
Attestation," but did not specify the exact address(es) from where he will work. The Petitioner 
mentioned that some of its employees telecommute for various projects, but did not specifically state 
that the Beneficiary will telecommute, and if so, from what address. The record therefore does not 
demonstrate where the Beneficiary will provide his services from. 

Furthermore, the Petitioner explained that it indicated the Beneficiary will work off-site ''because 
our company has various contracts ... some of which require the placement of employees at 
different locations." This statement suggests that the Beneficiary will work for various end-clients at 
their sites, contrary to the Petitioner's repeated claims that the Beneficiary will only work on the 
Petitioner' s ''in-house" project for the duration of the validity period requested. The Petitioner also 
supplemented the record with various client contracts and screenshots from its website stating that 
the Petitioner "offer[s] consulting services either through On Site or Offshore development models." 
Collectively, the record indicates that the Beneficiary will not work exclusively on the Petitioner's 
in-house project, as claimed, will service various end-clients at unidentified client locations. 

Even the Beneficiary will work on the Petitioner' s in-house project as claimed, the Petitioner has not 
demonstrated what job duties the Beneficiary will actually perform. As noted by the Director, none 
of the project documentation specifically references the Benefici ary. Moreover. the Peti tioner 
provided inconsistent descriptions of the Beneficiary's proposed job duties. The Petitioner initially 
stated that the Beneficiary will create, modifY, and test code, and "will work from specitications 
drawn up by software developers or other team members" and ''may assist software developer. .. 

Chief Financial Officer.'' We interpret this example to mean that the Chief Financial Officer would serve both 
subsidiary companies concurrently. 

While our decision is consistent with the practice of concurrent employment, we need not determine at this time whether 
a beneficiary's valid. concurrent employment would always constitute a legitimate business need. Conversely. we need 
not determine at this time whether employment on a non-concurrent basis would always preclude a petitioner from 
demonstrating a legitimate business need. 
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Although vague, these duties mirror the job duties generally described for "Computer Programmers·· 
positions in O*NET.6 

In response to the RFE, however, the Petitioner assigned the Beneficiary job duties directly 
involving software design and development. The Petitioner indicated that these design and 
development duties alone will occupy 50% of the Beneficiary's time. These software design and 
development duties appear inconsistent with the Petitioner's classification of this position as a Level 
I, entry-level "Computer Programmers" position on the submitted LCA.7 Indeed. according to 
Company A' s petition tiled for the Beneficiary to perform "nearly identical" job duties, the 
Beneficiary's position was classified under the "Software Developers, Applications'' occupation.8 

When responding to an RFE or thereafter, the Petitioner cannot offer a new position to the 
Beneficiary or materially change a position' s associated job responsibilities, its level of authority 
within the organizational hierarchy, or other salient aspects of the position. The Petitioner must 
establish that the position offered to the Beneficiary when the petition was filed merits classification 
for the benefit sought. See Matter(?( Michelin Tire Corp., 17 I&N Dec. 248, 249 (Reg' l Comm'r 
1978). The Petitioner has not explained how its initial job description is consistent with the position 
descriptions provided in response to the RFE. Without more, we cannot determine the substantive 
nature of the proffered position. In other words, the Petitioner has not established that the petition was 

6 For example, the O*N ET Details Report for "Computer Programmers·· states that computer programmers ··rw]ork ti·om 
spec ifications drawn up by software developers" and ''[m]ay assist software developers.'' O*NET Details Report for 
"Computer Programmers' ' (SOC 15-11 3 1 ), https:l/www.onetonline.org/link!details/ 15-1131.00 (last visited Jan. I 0, 
2018). 
7 Likewise, the U.S. Department of Labor' s Occupational Outlook Handbook (Handbook) states: " Programmers work 
close ly with software developers, and in some businesses the ir duties overlap. When such overlap occurs, programmers 
can do work that is typical of deve lopers. such as designing the program." U.S. Department of Labor's Occupational 
Outlook Handbook (Handbook) chapter on "Computer Programmers,'' https://www.bls.gov/oohlcomputer-and
information-technology/print/computer-programmers.htm ( last vis ited Jan. I 0, 20 18). Thus, both authoritati ve sources 
indicate that co mputer programmers assist software developers to des ign software solutions. 
R We note that, for positions involving duties of more than one occupationa l classification, the LCA sho uld reflect the 
occupational c lassification of the most re levant, i.e ., highest-paying, occupation. 5iee U.S. Dep' t of Labor, Emp't & 
Training Admin., Prevailing Wage Determination Policy Guidance, Nonagric . Imm igration Programs (rev. Nov. 2009). 
available at http: //www. foreignlaborcert.doleta.gov/pdf/N PWHC _Guidance_ Revised _ 11 __ 2009.pdf 

A "Software Developers, Applications'' position in the area and time period of intended employment has a higher 
prevailing wage ($56,326 per year) than the prevailing wage for a ' 'Computer Programmers·· position in the area and 
time period ($40,31 0 per year) of intended employment. For more information about the relevant prevailing wage o f 
"Software Developers, Applications'' in the Florida metropo litan 
statistical area for the time period 7/2014 - 612015, see http://www.tlcdatacenter.com/OesQuickResults.aspx?code"" 15-
11 32&area~ &year= 15&source= I ( last vi sited Jan . I 0, 20 18). Thus, if the Petitioner believed its position to be a 
combination of duties represented by both the "Computer Programmers" and ''Software Developers. Applications·· 
occupational categories, then it should have chosen the highest-paying occupation of "Software Developers, 
Appl ications" on the LCA. 
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filed for the Beneficiary to perform definite, non-speculative work that qualifies as a specialty 
occupation under the pertinent statute and regulations.9 

Accordingly, the Petitioner has not demonstrated that it and Company A both offered distinct, 
genuine job opportunities to the Beneficiary. The Petitioner has not overcome the rebuttable 
presumption posed by 8 C.F.R. § 214.2(h)(2)(i)(G). We conclude that the Petitioner and Company 
A are "related entities" without a demonstrated "legitimate business need'' to file a multiple. 
duplicative petition for the Beneficiary. Approval of the petition is therefore prohibited under 
8 C.F.R. § 214.2(h)(2)(i)(G). 

III. SPECIALTY OCCUPATION 

A. Legal Framework 

Section 214(i)(l) of the Act, 8 U.S.C. § 1184(i)(l). defines the term ··specialty occupation" as an 
occupation that requires: 

(A) theoretical and practical application of a body of highly specialized 
knowledge. and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

9 The agency made clear long ago that speculative employment is not permitted in the H-1 B program. For example, a 
1998 proposed rule documented this position as follows: 

Historically, the Service has not granted H-1 B classification on the basis of speculative. or 
undetermined, prospective employment. The H-1 B classification is not intended as a vehicle for an 
alien to engage in a job search within the United States, or for employers to bring in temporary foreign 
workers to meet possible workforce needs arising from potential business expansions or the 
expectation of potential new customers or contracts. To determine whether an alien is properly 
classifiable as an H-1 B nonimmigrant under the statute, the Service must first examine the duties of the 
position to be occupied to ascertain whether the duties of the position require the attainment of a 
specific bachelor's degree. See section 214(i) ofthe Immigration and Nationality Act (the "Act"). The 
Service must then determine whether the alien has the appropriate degree for the occupation. In the 
case of speculative employment, the Service is unable to perform either part of this two-prong analysis 
and, therefore, is unable to adjudicate properly a request for H-1 B classification. Moreover, there is no 
assurance that the alien will engage in a specialty occupation upon arrival in this country. 

Petitioning Requirements for the H Nonimmigrant Classification, 63 Fed. Reg. 30,419. 30.419-20 (proposed June 4, 
1998) (to be codified at 8 C.F.R. pt. 214). While a petitioner is certainly permitted to change its intent with regard to 
non-speculative employment, e.g., a change in duties or job location, it must nonetheless document such a material 
change in intent through an amended or new petition in accordance with 8 C.F.R. ~ 214.2(h)(2)(i)(E). 

7 
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The regulation at 8 C.F.R. § 214.2(h)( 4)(ii) largely restates this statutory definition, but adds a non
exhaustive list of fields of endeavor. In addition, the regulations provide that the proffered position 
must meet one of the following criteria to qualify as a specialty occupation: 

(I) A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its 
particular position is so complex or unique that it can be performed only by an 
individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position: or 

(4) The nature of the specific duties [isj so specialized and complex that 
knowledge required to perform the duties is usually associated with the 
attainment of a baccalaureate or higher degree. 

8 C.F.R. § 214.2(h)(4)(iii)(A). USCIS has consistently interpreted the term "'degree" to mean not 
just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the 
proposed position. See Royal Siam Cmp. v. Chertoff, 484 F.3d 139. 147 (1st Cir. 2007) (describing 
"a degree requirement in a specific specialty'' as "one that relates directly to the duties and 
responsibilities of a particular position"); Defensor v. Meissner. 201 F.3d 384. 387 (5th Cir. 2000). 

B. Analysis 

As discussed above, the record does not sufficiently describe the substantive nature of the proffered 
position. Because the Petitioner has not established the substantive nature of the work to be 
performed by the Beneficiary, we are therefore precluded from finding that the proffered position 
satisfies any criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A), because it is the substantive nature ofthat work 
that determines (1) the normal minimum educational requirement for entry into the particular position. 
which is the focus of criterion 1; (2) industry positions which are parallel to the proffered position and 
thus appropriate for review for a common degree requirement, under the first alternate prong of 
criterion 2; (3) the level of complexity or uniqueness of the proffered position. which is the focus of the 
second alternate prong of criterion 2; ( 4) the factual justification for a petitioner normally requiring a 
degree or its equivalent, when that is an issue under criterion 3; and (5) the degree of specialization and 
complexity of the specific duties. which is the focus of criterion 4. 

Accordingly, as the Petitioner has not established that it has satisfied any of the criteria at 8 C.F.R. 
§ 214.2(h)( 4)(iii)(A), it cannot be found that the proffered position qualifies for classification as a 
specialty occupation. 
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IV. CONCLUSION 

The Petitioner has not (I) overcome the prohibition against filing multiple H-18 petitions for the 
same Beneficiary, and (2) established that the proffered position qualifies as a specialty occupation. 

ORDER: The appeal is dismissed. 

Cite as Matter ofK-M-S-, LLC, ID# 99211 (AAO Jan. 11, 2018) 
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