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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the Administrative
Appeals Office (AAO) summarily dismissed a subsequent appeal. The matter is now before the AAO on a
motion to reconsider its previous decision. The motion is granted. Upon consideration of the appeal, the appeal
will be dismissed, and the petition will be denied.

The petitioner is a full-service boat yard. In order to employ the beneficiary as an office manager, the
petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on two independent grounds, namely, that the petitioner had failed to
establish that (1) the proffered position is a specialty occupation, and (2) the beneficiary is qualified to serve in
a specialty occupation.

Counsel subsequently filed a timely Form I-290B that specified no errors by the director, but stated that “[a]
brief and any additional evidence deemed necessary” would be submitted within 30 days. The AAO
summarily dismissed the appeal because it had not received the documents that the Form I-290B stated would
be submitted in 30 days. On motion, counsel has overcome the basis of the summary dismissal, by
demonstrating that, prior to the AAO decision, he had filed the material specifying the grounds of the appeal.
Accordingly, the AAO’s previous decision will be withdrawn, and the AAO will consider the appeal.

On appeal, counsel submits a brief, dated March 13, 2001, in which he contends that his earlier memorandum
filed in support of the petition “detailed in sequential manner” that the petitioner satisfied the regulatory
requirements for approval of an H-1B petition. Counsel also asserts that the director’s decision is counter to
Shanti, Inc. v. Reno, 36 F. Supp. 1151 (D.Minn. 1999), and Matter of Michael Hertz, Assoc., 19 I&N Dec.
558, 560 (Comm. 1988).

The director’s decision to deny the petition was correct. The AAO bases its decision upon its consideration of
the entire record of proceeding before it, which includes: (1) the petitioner’s Form I-129 and the supporting
documentation filed with it; (2) the director’s request for additional evidence (RFE); (3) counsel’s September
28, 2000 memorandum and the other materials submitted in response to the RFE; (4) the director’s denial
letter; and (5) the Form I-290B and counsel’s brief.

The petitioner has failed to establish that the proffered office manger position is a specialty occupation.
In the Form I-129 the petitioner described the proposed duties as follows:

Office Manager will be responsible for payables, receivables, correspondence, customer
service, parts, shipping/handling, telephone, [and] special projects|.]

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides a nonimmigrant
classification for aliens who are coming temporarily to the United States to perform services in a specialty
occupation.



Section 214(1)(1) of the Act, 8 U.S.C. § 1184 (i)(1), defines the term "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Thus, it is clear that Congress intended this visa classification only for aliens who are to be employed in an
occupation that requires the theoretical and practical application of a body of highly specialized knowledge
that is conveyed by at least a baccalaureate or higher degree in a specific specialty.

Consonant with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a specialty
occupation means an occupation:

which [1] requires theoretical and practical application of a body of highly specialized
knowledge in fields of human endeavor including, but not limited to, architecture, engineering,
mathematics, physical sciences, social sciences, medicine and health, education, business
specialties, accounting, law, theology, and the arts, and which [2] requires the attainment of a
bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry into
the occupation in the United States. [Italics added.]

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the
following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

3) The employer normally requires a degree or its equivalent for the position; or

4) The nature of the specific duties is so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) has consistently interpreted the term “degree” in the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proffered position. Applying this standard, CIS regularly approves
H-1B petitions for qualified aliens who are to be employed as engineers, computer scientists, certified public
accountants, college professors, and other such professions. These occupations all require a baccalaureate



degree in the specific specialty as a minimum for entry into the occupation and fairly represent the types of
professions that Congress contemplated when it created the H-1B visa category.

The petitioner has not satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(i11))(A)(/), which assigns specialty
occupation status to a position for which the normal minimum entry requirement is a baccalaureate or higher
degree, or the equivalent, in a specific specialty closely related to the position’s duties.

The AAO recognizes the Department of Labor’s Occupational Outlook Handbook (Handbook) as an
authoritative source on the duties and educational requirements of a wide variety of occupations. The 2004-2005
edition of the Handbook does not indicate that the proffered position is one for which the normal entry level
requirement is at least a baccalaureate degree, or its equivalent, in a specific specialty. The record contains no
evidence, case law, or precedential decisions to refute the Handbook’s information.

Because the evidence of record does not establish that the proffered position is one for which the normal
minimum entry requirement is at least a bachelor’s degree, or the equivalent, in a specific specialty closely
related to the position’s duties, the petitioner has not satisfied the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(J).

The petitioner has not satisfied either of the alternative prongs of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The first alternative prong assigns specialty occupation status to a proffered position with a requirement for at
least a bachelor’s degree, in a specific specialty, that is common to the petitioner’s industry in positions that
are both (1) parallel to the proffered position and (2) located in organizations that are similar to the petitioner.

In determining whether there is such a common degree requirement, factors often considered by CIS include:
whether the Handbook reports that the industry requires a degree; whether the industry’s professional association
has made a degree a minimum entry requirement; and whether letters or affidavits from firms or individuals in the
industry attest that such firms "routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno,
36 F. Supp. 2d at 1165 (quoting Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

As discussed above, the petitioner has not established that its proffered position is one for which the Handbook
reports an industry-wide requirement for a bachelor’s degree in a specific specialty. Also, there are no
submissions from professional associations, individuals, or firms in the petitioner’s industry.

The evidence of record does not qualify the proffered position under the second alternative prong of 8 C.F.R.
§ 214.2 (h)(4)(i1i)(A)(2), which provides a petitioner the opportunity to show that its particular position is so
complex or unique that it can be performed only by an individual with at least a bachelor’s degree in a
specific specialty. The evidence of record does not demonstrate such uniqueness or complexity.

The criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) is not a factor, as the petitioner did not present evidence to
establish that the proffered position is one for which the employer has a history of normally requiring at least a
baccalaureate degree or its equivalent in a specific specialty.

Finally, the petitioner has not satisfied the criterion at 8 C.F.R. § 214.2(h)(iii)(A)(4) for positions with
specific duties so specialized and complex that their performance requires knowledge that is usually associated
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with the attainment of a baccalaureate or higher degree in a specific specialty. The evidence of record does not
demonstrate such specialization or complexity.

The director’s decision on the specialty occupation issue shall not be disturbed, as the petitioner has failed to
establish that the proffered position qualifies as a specialty occupation under any criterion of 8 C.F.R.
§ 214.2(h)(4)(11)(A).

The director’s decision on the beneficiary qualification issue was also correct: the petitioner has not
established that the beneficiary is qualified to serve in a specialty occupation in accordance with the
regulations at 8 C.F.R. §§ 214.2(h)(4)(ii1)(C) and (D).

Section 214(1)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as an H-1B
nonimmigrant worker must possess:

(A) full state licensure to practice in the occupation, if such licensure is required to practice
in the occupation, if such licensure is required to practice in the occupation,

(B) completion of the degree described in paragraph (1)(B) for the occupation, or
(C) (1) experience in the specialty equivalent to the completion of such degree, and

(11) recognition of expertise in the specialty through progressively responsible positions
relating to the specialty.

The degree referenced by section 214(i)(1)(B) of the Act means one in a specific specialty that is characterized
by a body of highly specialized knowledge that must be theoretically and practically applied in performing the
duties of the proffered position.

In implementing 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), the regulation at 8 C.F.R. § 214.2(h)(4)(iii)(C)
states that an alien must meet one of the following criteria in order to qualify to perform services in a
specialty occupation:

(1) Hold a United States baccalaureate or higher degree required by the specialty occupation
from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or

higher degree required by the specialty occupation from an accredited college or
university;

(3) Hold an unrestricted state license, registration or certification which authorizes him or
her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or
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(4) Have education, specialized training, and/or progressively responsible experience that is
equivalent to completion of a United States baccalaureate or higher degree in the
specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.

The record contains no evidence of the degree or licensure factors specified in the first three criteria of
8 C.F.R. § 214.2(h)(4)(i11))(C), above.

Pursuant to 8 CF.R. §214.2(h)(4)(ii1)}(D), equating the beneficiary’s credentials to a United States
baccalaureate or higher degree under 8 C.F.R. § 214.2(h)(4)(ii1)(C)(4) would require one or more of the
following:

(1) An evaluation from an official who has authority to grant college-level credit for training
and/or experience in the specialty at an accredited college or university which has a
program for granting such credit based on an individual’s training and/or work experience;

(2) The results of recognized college-level equivalency examinations or special credit
programs, such as the College Level Examination Program (CLEP), or Program on
Noncollegiate Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service which specializes in
evaluating foreign educational credentials; '

(4) Evidence of certification or registration from a nationally-recognized professional
association or society for the specialty that is known to grant certification or registration to
persons in the occupational specialty who have achieved a certain level of competence in
the specialty;

(3) A determination by the Service that the equivalent of the degree required by the specialty
occupation has been acquired through a combination of education, specialized training,
and/or work experience in areas related to the specialty and that the alien has achieved
recognition of expertise in the specialty occupation as a result of such training and
experience. . .

The petitioner has submitted no evidence regarding any of the first four criteria of 8 C.F.R.
§ 214.2(h)(4)(ii1)(C)(4), above.

According to its express terms, to satisfy the beneficiary qualification criterion at 8 C.F.R.
§ 214.2(h)(4)(1i1)(D)(5), a petitioner must demonstrate three years of specialized training and/or work
experience for each year of college-level training the alien lacks. This provision imposes the following
evaluation standards:

The petitioner should note that, in accordance with this provision, CIS accepts a credentials evaluation

service’s evaluation of education only, not experience.
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[I]t must be clearly demonstrated [1] that the alien’s training and/or work experience included
the theoretical and practical application of specialized knowledge required by the specialty
occupation; [2] that the alien’s experience was gained while working with peers, supervisors,
or subordinates who have a degree or its equivalent in the specialty occupation; and {3] that
the alien has recognition of expertise in the specialty evidenced by at least one type of
documentation such as:

(i) Recognition of expertise in the specialty occupation by at least two
recognized authorities in the same specialty occupation’;

(7)) Membership in a recognized foreign or United States association or society
in the specialty occupation;

(iii) Published material by or about the alien in professional publications, trade
journals, books, or major newspapers;

(iv) Licensure or registration to practice the specialty occupation in a foreign
country; or

(v) Achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation.

The evidence of record regarding the beneficiary’s experience does not meet the above standards and
therefore does not merit CIS recognition of that experience as equivalent to at least a bachelor’s degree in a
specific specialty.

The record provides no basis for disturbing the director’s decision that the petitioner failed to establish that
the beneficiary is qualified to perform services in a specialty occupation according to the standards of

8 C.F.R. §§ 214.2(h)(4)(iii)(C) and (D).

None of the cases or precedent decisions cited by counsel on appeal or earlier in the record support counsel’s
position that the petition should be approved.

As always, the burden of proving eligibility for the benefit sought remains entirely with the petitioner. Section
291 of the Act, 8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed. The petition is denied.

Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority’s
opinion must state: (1) the writer’s qualifications as an expert; (2) the writer’s experience giving such
opinions, citing specific instances where past opinions have been accepted as authoritative and by whom;
(3) how the conclusions were reached; and (4) the basis for the conclusions supported by copies or citations of
any research material used. 8 C.F.R. § 214.2(h)(4)(ii).



