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DISCUSSION: The director of the service center denied the nonimmigrant visa petition, and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be 
denied. 

The petitioner operates residential care facilities at multiple locations and levels. It seeks to employ the 
beneficiary as a controller. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant 
worker in a specialty occupation pursuant to section 10 1 (a)(l S)(H)(i)(b) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. $j 1 10 1 (a)(l 5)(H)(i)(b). 

The director denied the petition finding that the proffered position is not a specialty occupation. Counsel 
submitted a timely appeal and brief. 

Section 214(i)(l) of the Act, 8 U.S.C. $j 1 1  84(i)(l), defines the term "specialty occupation" as an occupation 
that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. $j 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the 
following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum requirement 
for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among similar 
organizations or, in the alternative, an employer may show that its particular position is 
so complex or unique that it can be performed only by an individual with a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge required 
to perform the duties is usually associated with the attainment of a baccalaureate or 
higher degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 
8 C.F.R. tj 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific 
specialty that is directly related to the proffered position. 

The record of proceeding before the AAO contains: ( I )  the Form 1-129 and supporting documentation; (2) 
the director's requests for evidence dated February 4, 2003, November 11, 2003 and June 17, 2003; (3) the 
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petitioner's responses to the director's requests for evidence; (4) the director's denial letter; and (5) the Form 
1-290B and appeal brief. The AAO reviewed the record in its entirety before issuing its decision. 

The petitioner is seeking the beneficiary's services as a controller. Evidence of the beneficiary's duties 
includes: the Form 1-129; the attachments accompanying the Form 1-129; the petitioner's support letter; and 
the petitioner's responses to the two requests for evidence. According to the petitioner's March 6,2003 letter, 
the beneficiary's duties are as follows: prepare financial reports; direct and coordinate company 
disbursements; establish policies and procedures for accounting operations; prepare budget and budgetary 
recommendations; monitor, verify, and reconcile expenditures of budgeted funds; study and analyze balance 
sheets, the petitioner's financial health, future earnings and earnings potential, and expenses (including 
recommendations as to how to reduce expenses); determine fiscal requirements; direct internal systems and 
personnel records; work with administrative staff to develop long-term business plan, including financing; 
prepare reports and analysis (including financial statements, tax reports) setting forth progress, adverse trends 
and appropriate recommendations or conclusions; prepare weekly payroll; maintain company operating, 
payroll, savings, and investment banking accounts (including disbursements and balancing); collect financial 
data pertaining to the petitioner; reimburse personnel for business-related expenses; monitor daily cash 
balances in operating savings and investment bank accounts to cover obligations and maximize interest 
earnings; generate monthly recaps for workers compensation and general liability insurance premiums; 
maintain employee personnel files (tax forms, insurance records, and 401K reports); prepare reports for state 
and federal regulatory offices; supervise accounting, audit, and budget departments; analyze costs to respond 
to future community demands for residential care; coordinate property and financial systems; define and 
analyze annual revenues, employment and expenditures; and review governmental regulations pertaining to 
Medi-Cal and Medicare reimbursement and compliance. The petitioner's responses to the director's requests 
for additional evidence elaborated on the proposed duties and included additional duties. The petitioner seeks 
to employ the beneficiary who holds the educational equivalent of a bachelor's degree in business 
administration with a major in economics. 

The director stated that many of the proposed duties reflect those of an accountant as that occupation is 
described in the Department of Labor's Occupational Outlook Handbook (the Handbook); but that sole 
reliance on duties resembling those of an accountant as that occupation is described in the Handbook and the 
Dictionary of Occupational Titles (DOT) is misplaced. When determining whether a position qualifies as a 
specialty occupation, the director stated that the specific duties combined with the nature of the petitioning 
entity are factors that CIS considers, and that each position must be evaluated based on the nature and 
complexity of the actual job duties. The director stated that the beneficiary's obtaining a degree in a related 
area does not guarantee the position is a specialty occupation. The director stated that the petitioner has no 
accounting departmentJdivision and no accounting clerks or bookkeepers. Absent these positions, the director 
concluded that the beneficiary would perform those non-specialty occupation duties. Thus, the director 
found that although the proposed position requires some financial analysis, the actual primary duties to be 
performed by the beneficiary are more closely aligned with those of financial clerks. The director discussed 
Matter of Ho, 19 I&N Dec. 582 (BIA 1988), a case addressing the reliability of evidence. The director 
discussed the Handbook's description of a management accountant, and stated that the petitioner does not 
have the organizational complexity or type or scale of business that requires the services of an in-house 
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accountant. According to the director, the beneficiary would not be used exclusively to review, analyze, and 
report on accounting records, which are the duties of an accountant. The director concluded that the 
petitioner failed to establish any of the criteria under 8 C.F.R. 5 214.2(h)(4)(iii)(A). 

On appeal, counsel asserts that the offered position resembles the Handbook's description of a controller, 
which qualifies as a specialty occupation. According to counsel, the beneficiary's duties as described in the 
petitioner's September 4, 2003 letter, which stated that the beneficiary oversees and compiles financial 
information at each of the petitioner's facilities and calls the budget and executive committee meetings and 
presents information to committee members, establish the offered position as that of a controller. Counsel 
discusses the regulation at 8 C.F.R. 3 214.2(l)(ii), which defines the term "managerial capacity," and states that 
the beneficiary will work in a managerial capacity as he will manage the accounting, audit, and budgetary 
functions of facilities. Counsel asserts that the director did not properly consider the submitted evidence and 
mischaracterized the position as that of an accountant, thereby failing to comply with the regulation at 
8 C.F.R. fj 214.2(h)(9) and 8 C.F.R. 5 214.2(h)(10). Counsel states that the petitioner is a bona fide and growing 
entity. 

Upon review of the record, the petitioner has not established that the proffered position is a specialty 
occupation. 

The AAO first considers the criteria at 8 C.F.R. 5 5  214.2(h)(4)(iii)(A)(I) and (2): a baccalaureate or higher 
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree 
requirement is common to the industry in parallel positions among similar organizations; or a particular 
position is so complex or unique that it can be performed only by an individual with a degree. Factors often 
considered by CIS when determining these criteria include: whether the Handbook reports that the industry 
requires a degree; whether the industry's professional association has made a degree a minimum entry 
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms 
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 
(D.Minn. 1999)(quoting Hird/Blaker Corp. v. Suva, 7 12 F. Supp. 1095, 1 102 (S.D.N.Y. 1989)). 

In determining whether a position qualifies as a specialty occupation, CIS looks beyond the title of the 
position and determines, from a review of the duties of the position and any supporting evidence, whether the 
position actually requires the theoretical and practical application of a body of highly specialized knowledge, 
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the 
occupation as required by the Act. 

A position involving some non-specialty-occupation duties does not preclude the position from being a 
specialty occupation. A position may require a baccalaureate degree or its equivalent in accounting or a 
related field even if some of its duties, such as bookkeeping or clerical tasks, do not. The Handbook, a 
resource that the AAO routinely consults, does not suggest that a particular kind of business would not need a 
controller, or that a business must have a certain organizational structure in order to substantiate the need for a 
controller. 
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Counsel states that the offered position is that of a controller. The 2006-2007 edition of the Handbook 
describes a controller as follows: 

Controllers direct the preparation of financial reports that summarize and forecast the 
organization's financial position, such as income statements, balance sheets, and analyses of 
future earnings or expenses. Controllers also are in charge of preparing special reports 
required by regulatory authorities. Often, controllers oversee the accounting, audit, and 
budget departments. 

The Handbook indicates that a controller requires a bachelor's degree in finance, accounting, economics, or 
business administration, thus qualifying it as a specialty occupation. 

Although counsel contends that the position offered here is that of a controller, the petitioner must do more 
than submit a job description and assert that the position is a specialty occupation. It must submit evidence 
supporting its contentions. To show that the offered position is that of a controller, the petitioner submitted 
evidence of income tax records reflecting income of $699,552 for 2002; $1,043,490 for 2001; and $966,209 
for 1999;' evidence reflecting that it is a non-profit that is licensed to operate six facilities (group homes), 
with each facility having a total capacity of 6 clients; evidence of the Form DE-6 for the quarter ending June 
30, 2002 indicating $136,775 in employee salaries; $120,920 for the quarter ending March 31, 2002; and 
$139,477 for the quarter ending December 31, 2001. The petitioner submitted documents relating to the year 
2002: several of the Form 941, W-3 Forms, W-2 Forms, and a document entitled "Employee and 1099 
Summary." The petitioner submitted a list of employees; an organizational chart (showing five board 
members, a clinical director, two house administrators and their direct care staff, and a vacancy for a medical 
manager); photographs of its facilities; payroll documents by Paychex for 1996; and information about 
residential care facilities. The Form 1-129 petition reflects that the petitioner has 27 employees. 

Although the submitted evidence is relevant in determining whether the proposed position is that of a 
controller, the AAO notes that there is no evidence of the financial reports, budgets, or audits that the 
beneficiary will prepare; the costs, disbursements, expenses, and expenditures the beneficiary will analyze; 
the financial data that will be collected by the beneficiary; the reports for state and federal regulatory 
authorities; or any kind of financial document that illustrates the scope or depth of the petitioner's financial 
transactions and operations. Without such evidence the AAO cannot determine whether the proposed 
position would require a baccalaureate degree in a specific specialty (such as finance, accounting, economics) 
that provides the analytical skills and knowledge of financial analysis methods and technology that is required 

The AAO notes that no evidence supports the petitioner's claim to $1.6 million in gross annual income or 
counsel's statement in the September 5, 2003 letter that the petitioner currently earned $1.6 million in annual 
revenue. Going on record without supporting documentary evidence is not sufficient for purposes of meeting 
the burden of proof in these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing 
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). The assertions of counsel do 
not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Ramirez- 
Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 



WAC 02 214 55214 
Page 6 

of a contro~ler.~ Going on record without supporting documentary evidence is not sufficient for purposes of 
meeting the burden of proof in these proceedings. Matter of Soflci, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Colisequently, the 
petitioner failed to demonstate a factual basis in which to establish that the offered position is one that 
normally would require at least a bachelor's degree (or its equivalent) in accounting or a related specialty. 

On appeal, counsel asserts that the petitioner is a growing entity. The evidence of record provides no 
documentation of the petitioner's growth, however, and it provides neither a factual explanation nor 
documentation of why the petitioner's growth requires a person with a bachelor's degree or the equivalent in 
finance, accounting, economics, or a related discipline. Without documentary evidence to support the claim, 
the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of 
counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of 
Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). 
Going on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Id. 

The director concluded that the proposed position is not that of a management accountant. Although the 
AAO concurs with the director's conclusion, we do not agree with the director's articulation of the grounds 
that support his conclusion. Thus, the AAO will set forth in this decision the bases for its determination that 
the proposed position is not that of a management accountant. 

As stated by the Handbook, management accountants: 

[Rlecord and analyze the financial information of the companies for which they work. 
Among their other responsibilities are budgeting, performance evaluation, cost management, 
and asset management. Usually, management accountants are part of executive teams 
involved in strategic planning or the development of new products. They analyze and 
interpret the financial information that corporate executives need in order to make sound 
business decisions. They also prepare financial reports for other groups, including 
stockholders, creditors, regulatory agencies, and tax authorities. Within accounting 
departments, management accountants may work in various areas, including financial 
analysis, planning and budgeting, and cost accounting. 

The AAO finds the above description to be generally reflected in the petitioner's description of the duties of 
the proffered position and agrees that the petitioner's employment would require the beneficiary to have an 
understanding of accounting principles. However, not all accounting employment is performed by degreed 
accountants. Therefore, the performance of duties requiring accounting knowledge does not establish the 
proffered position as that of an accountant. The question is not whether the petitioner's position requires 
knowledge of accounting principles, which it does, but rather whether it is one that normally requires the level 
of accounting knowledge that is signified by at least a bachelor's degree, or its equivalent, in accounting. 

2 Occupational Outlook Handbook, 2006-2007 Edition, at www.bls.gov/oco/ocos144.htm. 
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The Handbook's discussion of the occupation of accountants clearly indicates that accounting positions may 
be filled by individuals holding associate degrees or certificates, or who have acquired their accounting 
expertise through experience: 

Capable accountants and auditors may advance rapidly; those having inadequate academic 
preparation may be assigned routine jobs and find promotion difficult. Many graduates of 
junior colleges or business or correspondence schools, as well as bookkeepers and accounting 
clerks who meet the education and experience requirements set by their employers, can 
obtain junior accounting positions and advance to positions with more responsibilities by 
demonstrating their accounting skills on the job. 

It also notes in its description of the work performed by bookkeeping, accounting and auditing clerks that: 

Demand for full-charge bookkeepers is expected to increase, because they are called upon to 
do much of the work of accountants, as well as perform a wider variety of financial 
transactions, from payroll to billing. Those with several years of accounting or bookkeeper 
certification will have the best job prospects. 3 

Further proof of the range of academic backgrounds that may prepare an individual for accounting 
employment is provided by the credentialing practices of the American Council for Accountancy and 
Taxation (ACAT), an independent accrediting and monitoring organization affiliated with the National 
Society of Accountants. The ACAT does not require a degree in accounting or a related specialty to issue a 
credential as an Accredited Business Accountant03 /Accredited Business Advisor03 (ABA). Eligibility for the 
eight-hour comprehensive examhation for the ABA credential requires only three years of "verifiable 
experience in accounting, taxation, financial services, or other fields requiring a practical and theoretical 
knowledge of the subject matter covered on the ACAT Comprehensive Examination." Up to two of the 
required years of work experience may be satisfied through college  redi it.^ 

To determine whether the accounting knowledge required by the proffered position rises above that which 
may be acquired through experience or an associate's degree in accounting,5 the AAO turns to the record for 
information regarding the nature of the petitioner's business operations. While the size of a petitioner's 

- 

Occupational Outlook Handbook, 2006-2007 Edition, at www.bls.gov/oco/ocos144.htm. 
4 Information provided by the ACAT website (http://www.acatcredentials.or~/index.htmI). The Handbook 
identifies the ACAT website as one of several "Sources of Additional Information" at the end of its 
discussion of the occupation of accountants. 
' ~ c c o r d i n ~  to the website for Skyline College, a community college located in San Mateo, CA 
(www.sk~li~~ecollene.net), an associate's degree in business or accounting would involve learning the 
fundamentals about financial accounting principles and concepts, balance sheets, income statements, cash 
flow statements, the GAAP, forecasting, budgeting, cost accounting, break even analysis, developing and 
operating a computerized accounting system. Thus, an associate's degree would provide knowledge about the 
GAAP and accounting techniques that serve the needs of management and facilitate decision-making. 
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business is normally not a factor in determining the nature of a proffered position, both level of income and 
organizational structure are appropriately reviewed when a petitioner seeks to employ an H-IB worker as an 
accountant. In cases where a petitioner's business is relatively small, the AAO reviews the record for 
evidence that its operations, are, nevertheless, of sufficient complexity to indicate that it would employ the 
beneficiary in an accounting position requiring a level of financial knowledge that may be obtained only 
through a baccalaureate degree in accounting or its equivalent. 

The AAO has already reviewed the evidence concerning the petitioner's financial operations in relation to the 
petitioner's claim that the proposed position is that of a controller. The AAO finds that the same evidence, 
for the reasons already described, fails to establish that the accounting employment described by the petitioner 
would impose a degree requirement on the beneficiary. Thus, the petitioner has failed to demonstrate that its 
financial operations are of sufficient complexity to indicate that it would employ the beneficiary in a position 
requiring a level of accounting knowledge that may only be obtained through a baccalaureate degree in 
accountancy. Accordingly, the duties of the proffered position are not established as those of a degreed 
accountant. Instead, they appear more closely aligned to accounting responsibilities that may be performed 
by junior accountants, employment that does not impose a baccalaureate degree requirement on those seeking 
entry-level employment. Therefore, the petitioner has not established the proffered position as a specialty 
occupation under the first criterion at 8 C.F.R. 3 214.2(h)(4)(A) - a baccalaureate or higher degree or its 
equivalent is normally the minimum requirement for entry into the particular position. 

The record contains no evidence to establish the first alternative prong at 8 C.F.R. 9 214.2(h)(4)(iii)(A)(2): 
that the petitioner must show that a specific degree requirement is common to the industry in parallel 
positions among similar organizations. 

The second alternative prong at 8 C.F.R. 9 214.2(h)(4)(iii)(A)(2) requires that the petitioner show that its 
particular position is so complex or unique that it can be performed only by an individual with a degree in a 
specific specialty. As discussed under 8 C.F.R. 9 214.2(h)(iii)(A)(I), the record lacks sufficient evidence to 
establish the proposed duties as complex or unique, and thereby requiring a baccalaureate degree in accounting, 
finance, or a related field. As such, the petitioner fails to establish the second alternative prong at 
8 C.F.R. 9 214.2(h)(4)(iii)(A)(2). 

The third criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A) states that the petitioner must normally require a degree or 
its equivalent for the position. There is no evidence in the record establishing this criterion. 

The fourth criterion at 8 C.F.R. 5 214.2(h)(4)(iii)(A) requires that the petitioner establish that the nature of the 
specific duties is so specialized and complex that the knowledge required to perform them is usually 
associated with the attainment of a baccalaureate or higher degree. As conveyed in the discussion under 
8 C.F.R. 9 214.2(h)(iii)(A)(I), the record lacks sufficient evidence that would establish that the nature of the 
proposed duties is specialized and complex, requiring a bachelor's degree in accounting, finance, or a related 
field. Consequently, the petitioner fails to establish this last criterion at 8 C.F.R. 3 2 14.2(h)(4)(iii)(A)(4). 
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As related in the discussion above, the petitioner has failed to establish that the proffered position is a 
specialty occupation. Accordingly, the AAO shall not disturb the director's denial of the petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. The petition is denied 


