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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner provides durable medical equipment and supplies. It seeks to employ the beneficiary as a
systems analyst. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker
in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1101(@)(15)(H)(i)(b).

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation;
(2) the director’s request for additional evidence (RFE); (3) the petitioner’s RFE response; (4) the
director’s denial letter; and (5) the Form [-290B and supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
*“specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor’s degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

2 The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with
a degree;

3 The employer normally requires a degree or its equivalent for the position; or
4 The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.
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Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position.

According to the petitioner’s August 12, 2006 letter of support, the following tasks would comprise forty
percent of the duties of the proposed position: analyzing, designing, planning, and developing new
hardware and software systems; assessing the objectives of the company in order to recommend technical
strategies and tactics to achieve business needs; participating in user gatherings and analysis; conducting
systems technical design; software configuration, testing, supporting implementation, and ongoing
maintenance; specifying inputs to be accessed by the system, designing processing steps, and formatting
output to meet users’ needs; analyzing users’ requirements, procedures, and problems so as to automate
processing and improve existing computer systems; preparing cost-benefit and return-on-investment
analyses to help management decide whether implanting proposed systems are financially feasible. The
following tasks would comprise twenty-five percent of the duties of the proposed position: formulating
and defining systems, scope, and objectives, and writing detailed descriptions of user needs, program
functions, and steps required to develop or tailor computer programs; discussing and solving systems
problems and determining their exact nature, thus enabling computer technology to meet the needs of the
office; and coordinating tests and observing initial use of systems to ensure they are performed as
planned. The following tasks would comprise thirty-five percent of the duties of the proposed position:
involvement in networking, connecting all computers internally and externally so as to enable retrieval of
data and information from a server; implementing and quality-controlling the system; providing training
support for the installation, implementation, and utilization of new systems, enhancements, and
modifications; designing and updating installed software; ensuring that all computer systems are
compatible with each other in order for information to be communicated expeditiously and accurately;
making sure that hardware and software designed or installed allows for the free exchange of data, custom
applications, and the computer power to process it all.

In determining whether a proposed position qualifies as a specialty occupation, CIS looks beyond the title
of the proposed position and determines, from a review of the duties of the position and any supporting
evidence, whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate degree in a specific specialty, as the
minimum for entry into the occupation as required by the Act. The AAO routinely consults the
Department of Labor’s Occupational Outlook Handbook (the Handbook) for its information about the
duties and educational requirements of particular occupations.

The duties of the proposed position fall within those noted for computer systems analysts, database
administrators, and computer scientists, as the Handbook places the position of systems analyst within
that occupational grouping.

The Handbook notes that there is no universally accepted way to prepare for a position in this
occupational grouping, but that most employers place a premium on some formal college education.
While a bachelor’s degree is a prerequisite for many positions, others may require only a two-year degree.
For more technically complex positions, persons with graduate degrees are preferred. Many employers
seek applicants who have a bachelor’s degree in computer science, information science or management
information systems (MIS). MIS programs are usually part of a business school or college and differ
considerably from computer science programs, emphasizing business and management-oriented course
work and business computing courses. Employers are increasingly seeking individuals with a master’s
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degree in business administration with a concentration in information systems as more firms move their
business to the Internet. The educational requirements for these positions vary greatly, depending on the
needs of a particular position. A bachelor’s degree in a specific specialty, however, is not a minimum
requirement for entry into the occupation. Therefore, the proposed position does not qualify as a
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(1).

Nor does the proposed position qualify as a specialty occupation under either prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2). The first prong of this regulation requires a showing that a specific degree
requirement is common to the industry in parallel positions among similar organizations. The AAO has
reviewed the job postings submitted by counsel. Counsel, however, has failed to consider the specific
requirements at 8 C.F.R. § 214.2(h)(4)(iii)}(A)(2) for establishing a baccalaureate or higher degree as an
industry norm. To meet the burden of proof imposed by the regulatory language, a petitioner must establish
that its degree requirement is common in the petitioner’s industry in positions that are parallel to the proffered
position and found in organizations similar to the petitioner.

There is no evidence in the record to demonstrate that any of the companies that issued the job postings
are similar to the petitioner in size, scope, or scale of operations. Simply going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Without documentary evidence to support the claim,
the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of
counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of
Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

Molina Healthcare, Inc. is a managed healthcare company, Fountain Valley Regional Hospital & Medical
Center is a healthcare services provider, and Nestle USA is a food manufacturing company.

Moreover, these postings do not establish that a degree in a specific specialty is required for this position. For
example, Molina Healthcare, Inc. would accept three to five years of experience in managed healthcare in
lieu of a bachelor’s degree.

Accordingly, the proposed position does not qualify as a specialty occupation under the first prong of
8 CFR. § 214.2(h)(4)(iii))(A)2). The second prong of the second criterion will be discussed later in this
decision.

The AAO next turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3), which requires that the petitioner
demonstrate that it normally requires a degree or its equivalent for the position. To determine a
petitioner’s ability to meet the third criterion, the AAO normally reviews the petitioner’s past
employment practices, as well as the histories, including the names and dates of employment, of those
employees with degrees who previously held the position, and copies of those employees’ diplomas.

However, no such evidence has been presented. While counsel contends on appeal that the proposed
position qualifies as a specialty occupation under this criterion, the petitioner conceded in its January 3,
2005 response to the director’s request for additional evidence that this is a newly-created position, which
precludes approval under this criterion. If it has never before filled the position, the petitioner cannot
establish that it normally requires a degree for it. Thus, the third criterion of 8 C.F.R.§ 214.2(h)(4)(iii}(A)
has not been satisfied.
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Finally, the duties to be performed by the beneficiary do not appear so specialized or complex that
knowledge required to perform them is usually associated with the attainment of a baccalaureate or higher
degree in a specific specialty. Nor are the duties so complex or unique that they can only be performed
by an individual with a degree in a specific specialty.

As previously noted, not all systems analyst positions require a bachelor’s degree, as some require only a
two-year degree. As evident in this discussion’s earlier listing of proposed duties presented in the record,
the petitioner has limited its description of the proposed position and its duties to generalized descriptions
of functions generic to the systems analysis occupation. Neither those descriptions nor any other
evidence of record develop the position or the nature of its duties in sufficient detail to establish either
that the position is unique from or more complex than systems analysis positions not requiring at least a
bachelor’s degree in a specific specialty, or that its specific duties are more specialized and complex than
systems analysis positions not requiring a degree in a specific specialty. Thus, the proposed position does
not qualify as a specialty occupation under the second prong of the second criterion of
8 C.F.R. § 214.2(h)(4)(iii)(A), nor does it qualify under the fourth criterion of that regulation.

Beyond the decision of the director, the AAO has determined that the beneficiary is unqualified to
perform the duties of a specialty occupation. For this additional reason, the petition cannot be approved.'

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii))(C), to qualify to perform services in a specialty occupation, an
alien must meet one of the following criteria:

H Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

2 Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an
accredited college or university;

(3) Hold an unrestricted state license, registration or certification which authorizes
him or her to fully practice the specialty occupation and be immediately engaged
in that specialty in the state of intended employment; or

“ Have education, specialized training, and/or progressively responsible experience
that is equivalent to completion of a United States baccalaureate or higher degree
in the specialty occupation, and have recognition of expertise in the specialty
through progressively responsible positions directly related to the specialty.

In making its determination as to whether the beneficiary qualifies to perform the duties of a specialty
occupation, the AAQO turns to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(C), as described above. The

' An application or petition that fails to comply with the technical requirements of the law may be denied
by the AAO even if the service center does not identify all of the grounds for denial in the initial decision.
See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345
F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the
AAOQO reviews appeals on a de novo basis).
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beneficiary did not earn a degree from a United States institution of higher education, so she does not
qualify under the first criterion.

Nor does the beneficiary qualify under the second criterion, which requires a demonstration that the
beneficiary’s foreign degree has been determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or university. While the
record contains an evaluation stating that the combination of the beneficiary’s education and work
experience are equivalent to a bachelor’s degree in management computer information systems, the
evaluation does not satisfy this criterion because it is not based upon the beneficiary’s degree alone.
Accordingly, the beneficiary does not qualify under the second criterion.

The record does not demonstrate, nor has the petitioner contended, that the beneficiary holds an
unrestricted state license, registration or certification to practice the specialty occupation, so he does not
qualify under the third criterion, either.

The fourth criterion, set forth at 8 C.FR. § 214.2(h)(4)(iii)(C)(4), requires a showing that the
beneficiary’s education, specialized training, and/or progressively responsible experience is equivalent to
the completion of a United States baccalaureate or higher degree in the specialty occupation, and that the
beneficiary also has recognition of that expertise in the specialty through progressively responsible
positions directly related to the specialty.

Thus, it is the fourth criterion under which the petitioner must classify the beneficiary’s combination of
education and work experience. Pursuant to 8 C.FR. § 214.2(h)(4)(iii}(D), equating a beneficiary’s
credentials to a United States baccalaureate or higher degree is determined by one or more of the
following;:

(1) An evaluation from an official who has authority to grant college-level credit for
training and/or experience in the specialty at an accredited college or university
which has a program for granting such credit based on an individual's training
and/or work experience;

(2) The results of recognized college-level equivalency examinations or special
credit programs, such as the College Level Examination Program (CLEP), or
Program on Noncollegiate Sponsored Instruction (PONSI);

3) An evaluation of education by a reliable credentials evaluation service which
specializes in evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized
professional association or society for the specialty that is known to grant
certification or registration to persons in the occupational specialty who have
achieved a certain level of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by the
specialty occupation has been acquired through a combination of education,
specialized training, and/or work experience in areas related to the specialty and
that the alien has achieved recognition of expertise in the specialty occupation as
a result of such training and experience.
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The beneficiary does not qualify under 8 C.F.R. § 214.2(h)(4)(iii)(D)({), as there has been no
demonstration that the evaluator has the authority to grant college-level credit for training and/or
experience in the specialty at an accredited college or university which has a program for granting such
credit based on an individual’s training and/or work experience. The evaluator states the following:

Because of the positions I hold at Mercy College, Baruch College of the City University
of New York, Stern School of Business of the New York University, and the University
of Bridgeport, I have the authority to grant college-level credit for training, and/or
courses taken at other U.S., or international universities.

However, no evidence to support this assertion has been submitted. Simply going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

No evidence has been submitted to establish, nor has counsel contended, that the beneficiary satisfies
8 C.FR. § 214.2(h)(4)(iii}D)(2), which requires that the beneficiary submit the results of recognized
college-level equivalency examinations or special credit programs, such as the College Level
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI).

Nor does the beneficiary satisfy 8 C.F.R. § 214.2(h)(4)Gii)(D)3). As was the case under
8 C.F.R. § 214.2(h)(4)(iii}(C)(2), the beneficiary is unqualified under this criterion because the evaluation
was not based upon a degree alone, but rather was based upon a combination of her degree and work
experience.

No evidence has been submitted to establish, nor has counsel contended, that the beneficiary satisfies
8 C.F.R. § 214.2(h)(4)(iiifD)(4), which requires that the beneficiary submit evidence of certification or
registration from a nationally-recognized professional association or society for the specialty that is
known to grant certification or registration to persons in the occupational specialty who have achieved a
certain level of competence in the specialty.

The AAO next turns to the fifth criterion. When CIS determines an alien’s qualifications pursuant to
8 CFR. § 214.2(h)(4)(iii))(D)(5), three years of specialized training and/or work experience must be
demonstrated for each year of college-level training the alien lacks. It must be clearly demonstrated that
the alien’s training and/or work experience included the theoretical and practical application of
specialized knowledge required by the specialty occupation; that the alien’s experience was gained while
working with peers, supervisors, or subordinates who have a degree or its equivalent in the specialty
occupation; and that the alien has recognition of expertise in the specialty evidenced by at least one type
of documentation such as:

(i) Recognition of expertise in the specialty occupation by at least two recognized
authorities in the same specialty occupation’;

* Recognized authority means a person or organization with expertise in a particular field, special skills or

knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority’s opinion
must state: (1) the writer’s qualifications as an expert; (2) the writer’s experience giving such opinions, citing
specific instances where past opinions have been accepted as authoritative and by whom; (3) how the conclusions
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(ii) Membership in a recognized foreign or United States association or society in the
specialty occupation;

(iii)  Published material by or about the alien in professional publications, trade
Jjournals, books, or major newspapers;

(iv) Licensure or registration to practice the specialty occupation in a foreign country;
or

v Achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation.

Accordingly, the AAO’s next line of inquiry is therefore to determine whether at least twelve years of this
work experience included the theoretical and practical application of specialized knowledge required by
the specialty occupation, whether it was gained while working with peers, supervisors, or subordinates
who held a bachelor’s degree or its equivalent in the requisite field, and whether the beneficiary achieved
recognition of expertise in the specialty evidenced by at least one of the five types of documentation
delineated in sections (i), (it), (iii), (iv), or (v) of 8 C.F.R. § 214.2(h)(4)(Gii)(D)(5).

The record reflects that the beneficiary was employed as a reservations officer for Korean Airlines from
June 2001 through August 2001, and as senior software engineer for Accenture from September 2001
through January 2004. The beneficiary does not possess twelve years of experience for the AAO to
analyze, so the petitioner cannot demonstrate twelve years of qualifying employment. As such, the
beneficiary does not qualify under any of the criteria set forth at
8 C.FR. §§ 214.2(h)(d)(iii}(DYI)2)(3)(4), or (5), and therefore by extension does not qualify under
8 CFR. § 214.2(h)(4)(iii))(C)(4). Therefore, the petitioner has not demonstrated that the beneficiary
qualifies to perform the duties of a specialty occupation. For this additional reason, the petition may not
be approved.

The proposed position does not qualify for classification as a specialty occupation and the beneficiary
does not qualify to perform the duties of a specialty occupation. Accordingly, the AAO will not disturb

the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.

were reached; and (4) the basis for the conclusions supported by copies or citations of any research material used.
8 C.F.R. § 214.2(h)(4)(ii).



