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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner is a sushi and Asian fusion restaurant and seeks to employ the beneficiary as a restaurant manager.
The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant
to section 101(a)(l5)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(l5)(H)(i)(b).

The director denied the petition because the proffered position does not qualify as a specialty occupation. On
appeal, the petitioner submits a brief stating that the offered position qualifies as a specialty occupation.

The issue to be discussed in this proceeding is whether the proffered position qualifies as a specialty
occupation.

Section 101(a)(l5)(H)(i)(b) of the Act, 8 U.S.C. § 1101(a)(l5)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R.
§ 2l4.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2)
the director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the
director's denial letter; and (5) the Form I-290B with counsel's brief. The AAO reviewed the record in its
entirety before issuing its decision.

The petitioner is seeking the beneficiary's services as a restaurant manager. Evidence of the beneficiary's
duties includes the Form 1-129 petition with attachment and the petitioner's response to the director's request
for evidence. According to this evidence the beneficiary would:

• Make employment and termination decisions including interviewing, hiring, evaluating and
disciplining restaurant and kitchen personnel as appropriate;

• Provide orientation of company and department rules, policies and procedures and oversee training of
new restaurant and kitchen employees;

• Fill in where needed to ensure guest service standards and efficient operations;

• Prepare all required paperwork, including forms, reports and schedules in an organized and timely
manner;

• Ensure that all food and products are consistently prepared and served according to the restaurant's
recipes, portioning, cooking and serving standards;

• Work with restaurant supervisors to plan and price menu items;

• Establish portion sizes and prepare standard recipe cards for all new menu items;

• Ensure that all products are ordered according to predetermined product specifications and received in
correct unit count and condition and deliveries are performed in accordance with the restaurant's
receiving policies and procedures;

• Control food cost and usage by following proper requisition of products from storage areas, product
storage procedures, standard recipes and waste control procedures;
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• Oversee and ensure that restaurant policies on employee performance appraisals are followed and
completed on a timely basis;

• Preside and conduct staff meetings for improvements and need of the restaurant operations; and

• Demonstrate professional culinary techniques and methods as well as projecting a professional
attitude and manner at all times.

The petitioner finds the beneficiary qualified to perform the duties of the proffered position by virtue of his
foreign education which has been determined by a credentials evaluation service to be equivalent to a
bachelor's degree in culinary arts from an accredited college or university in the United States.

Upon review of the record, the petitioner has failed to establish that the proffered position qualifies as a
specialty occupation. The AAO routinely consults the Department of Labor's Occupational Outlook
Handbook (Handbook) for information about the duties and educational requirements of particular
occupations. The duties of the proffered position are essentially those noted for food service managers. The
Handbook notes that a bachelor's degree in restaurant and food service management provides strong
preparation for a career in this occupation. Candidates are recruited, however, from two and four-year college
hospitality management programs, as well as from technical institutes and other institutions offering programs
leading to associate degrees or other formal certification. Thus, the petitioner has not established the first
criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), that a baccalaureate or higher degree, or its equivalent, is normally
the minimum requirement for entry into the position.

The petitioner asserts that a degree in a specific specialty is common to the industry in parallel positions
among similar organizations and in support of that assertion submits copies of three job advertisements.
Three advertisements are insufficient in scope to establish the educational requirement for the proffered
position in the industry. Further, two of the advertisements submitted indicate that a degree is required, but
do not require that the degree be in any specific education discipline. Finally, the advertisements do not
establish that the advertising establishments are similar in nature and scope to that of the petitioner. The
petitioner has not established the referenced criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The petitioner states that it normally requires a degree for the offered position, but offers no evidence in this
regard. Simply going on the record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter ofSoffici, 22 I&N Dec. 158, 165 (Comm. 1998)
(citing Matter of Treasure Craft ofCalifornia, 14 I&N 190 (Reg. Comm. 1972)). Further, CIS must examine
the ultimate employment of the alien, and determine whether the position qualifies as a specialty occupation.
Cf Defensor v. Meissner, 201 F. 3d 384 (5th Cir. 2000). The critical element is not the title of the position or an
employer's self-imposed standards, but whether the position actually requires the theoretical and practical
application of a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree
in the specific specialty as the minimum for entry into the occupation as required by the Act. To interpret the
regulations any other way would lead to absurd results: if CIS were limited to reviewing a petitioner's
self-imposed employment requirements, then any alien with a bachelor's degree could be brought into the
United States to perform menial, non-professional, or an otherwise non-specialty occupation, so long as the
employer required all such employees to have baccalaureate or higher degrees. See id at 388.
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Finally, the nature of the specific duties is not so specialized or complex that knowledge required to perform
them is usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, nor
are the duties so complex or unique that they can be performed only by individuals with a degree in a specific
specialty. The duties to be performed are routine in the industry for food service managers, and are regularly
performed by individuals with less than a baccalaureate level education. The record contains no evidence to
establish that the duties to be performed by the beneficiary in the petitioner's business environment are more
specialized, complex, or unique than those performed by restaurant managers for other entities that do not
require a baccalaureate level education. Again, the petitioner must submit evidence to establish the position's
uniqueness or specialization required by the second prong of 8 C.F.R. § 214 .2(h)(4)(iii)(A)(2), or to establish
the level of the duties' specialization and complexity required by 8 C.F.R. § 214.2(h)(4)(iii)(A)(4). As
reflected in the descriptions excerpted, the offered position's duties are described in generic and general terms
that do not demonstrate that they are unique, specialized or complex. Simply going on the record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 I&N 190 (Reg. Comm. 1972)). The petitioner has failed to establish either of the referenced
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) or (4).

The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director's denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act , 8 U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied .


