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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Oﬂ' ice (AAO) on appeal. The appeal will be dlsmlssed The petition will be
denied.

The petitioner is a private kindergarten and elementary Christian school that seeks to employ the beneficiary
as a part-time bilingual kindergarten teacher (pre-school). The petitioner, therefore, endeavors to classify the
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director demed the petmon
because the proffered position is not a specialty occupation.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2) the
director’s request for evidence (RFE); (3) counsel’s response to the director’s request; (4) the director’s denial
letter; and (5) the Form 1-290B, with counsel’s bnef The AAO reviewed the record in its entirety before
reaching its decision. »

The issue before the AAO is whether the proffered position qualifies as' a specialty occupation. To meet its
burden of proof in this regard, the petitioner must establish that the job it is offering to the beneficiary meets
the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term “spec:alty occupatlon” as an occupation
that requires:

(A)  theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree; : : :

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree. '

Citizenship and Immigration Services (CIS) consistently interprets the term “degree” in the above criteria to
mean not just any baccalaureate or higher degree; but one in a specific specialty that is directly related to the
proffered position. :

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the petitioning
entity’s business operations, are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201 F.
3d 384 (5™ Cir. 2000). The critical element is not the title of the position nor an employer’s self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary’s services.as a part-time bilingual kindergarten teacher (pre-school).
Evidence of the beneficiary’s duties includes: the petitioner’s March 1, 2006 letter in support of the petition
and counsel’s May 22, 2006 response to the dlrector s request for evidence. As stated by the petitioner, the
proposed duties are as follows:

Teach elemental natural and social science, personal hygiene, music, art, and literature to children
from four to six years old to promote their physical, mental, and social development; supervise field
visits, group discussions, and dramatic play acting; foster cooperative social behavior through
games and group projects; encourage students in singing, dancing, rhythmic activities, and using art
materials; teach personal cleanliness and self care; alternate periods of strenuous activity with
periods of rest or light activity; detect signs of ill health or emotional disturbance; and evaluate and
discuss children’s progress and problems with their parents.

The director found that the proposed pre-school teaching duties do not require a bachelor’s degree. The
director concluded that the petitioner failed to establish any of the criteria found at 8 C.FR.

§ 214.2(h)(4)(iii)(A).
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On appeal, counsel states, in part, that the proffered bilingual kindergarten teacher position qualifies as a
specialty occupation. According to counsel, the petitioner has satisfied all of the criteria of 8 CF.R.
§ 214.2(h)(4)(iii)(A). Counsel states that all of the petitioner’s teachers are required to have a bachelor’s
degree related to education, and a certificate from the State of Florida’s Children and Family Services.
Counsel also lists six of the petitioner’s pre-school teachers who have been approved for H-1B status.
Counsel submits a professional position evaluation report, copies of approval notices and educational
documentation for some of the petitioner’s teachmg staff, and Internet job postmgs as supporting
documentation.

Upon review of the record, the petitioner has established none of the four criteria outlined in
8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO tums first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)X /) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Department of Labor’s (DOL)
Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether the industry’s
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals.”
See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999)(quoting Hird/Blaker C'orp v. Sava, 712 F.
Supp. 1095, 1102 (S.DN.Y. 1989)).

The AAO routinely consults the Handbook for its information about the duties and educational requirements of
particular occupations. The AAO does not concur with counsel and the petitioner that the proffered position is a
specialty occupation. No evidence in the Handbook, 2006-07 edition, indicates that a baccalaureate or higher
degree, or its equivalent, is required for a private preschool teacher. Furthermore, the record contains no evidence
that the State of Florida requires private preschool teachers to hold a baccalaureate degree or its equivalent.
Accordingly, the petitioner has not established the proffered position as a specialty occupation under 8 CF.R

§ 214 2(h)(iiiAXJ).

Regarding parallel positions in the petitioner’s industry, counsel submits only one Internet job posting for
teaching positions in the State of Florida. This job posting, however, does not specify that the advertiser is a
preschool. Moreover, the job posting fails to offer a meaningful description of the positions advertised and thus
the positions may not be established as parallel to the proffered position. Accordingly the petitioner has not
established that the degree requirement is common to the industry in parallel positions among similar
organizations.

Counsel also states that CIS has already determined that the proffered position is a specialty occupation since
CIS has approved other, similar petitions in the past. This record of proceeding does not, however, contain all
of the supporting evidence submitted to CIS in the prior cases. In the absence of all of the corroborating
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evidence contained in other records of proceeding, the information submitted by counsel is not sufficient to
enable the AAO to determine whether the positions offered in the prior cases were similar to the position in
the instant petition.

Each nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.3(d). In
making a determination of statutory eligibility, CIS is limited to the information contained in the record of
proceeding. See 8 C.F.R. § 103.2(b)(16)(ii). Although the AAO may attempt to hypothesize as to whether the
prior cases were similar to the proffered position or were approved in error, no such determination may be
made without review of the original records in their entirety. If the prior petitions were approved based on
evidence that was substantially similar to the evidence contained in this record of proceeding, however, the
approval of the prior petitions would have been erroneous. CIS is not required to approve petitions where
eligibility has not been demonstrated, merely because of prior approvals that may have been erroneous.
See, e.g., Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). Neither CIS nor
any other agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery 825
F.2d 1084, 1090 (6th Cir. 1987), cert denied, 485 U.S. 1008 (1988).) :

The record does not include sufficient evidence from firms, individuals, or professional associations regarding
an industry standard. In the alternative, the petitioner may show that the proffered position is so complex or
unique that only an individual with a degree can perform the work associated with the position. In the instant
petition, the petitioner has submitted insufficient documentation to distinguish the proffered position from
similar but non-degreed employment. The petitioner, therefore, has not established the criteria set forth at
8 C.F.R. § 214.2(h)(4)(iii}(AX2).

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)iii}(A)(3) — the employer normally requires a
degree or its equivalent for the position. On appeal, counsel states that the petitioner requires all of its teachers
to hold a bachelor’s degree in an education-related field and a certificate from the State of Florida’s Children and
Family Services. The AAO usually reviews the petitioner's past employment practices, as well as the histories,
including names and dates of employment, of those employees with degrees who previously held the position,
and copies of those employees' diplomas to aid in determining the third criterion. In this case, information on
the petition indicates that the petitioner was established in 1998. While counsel submits evidence that other
H-1B petitions have been approved for some of the petitioner’s employees, the record does. not contain a
record of the petitioner’s employment practices pertaining to all of its preschool teachers from its
establishment in 1998, as well their educational histories. Accordingly, the petitioner has failed to establish
the referenced criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)3) based on its normal hiring practices.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)}(A)(4) ~ the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree. ' '

Counsel contends, on appeal, that a professional educator has determined that the job duties of the proffered
position are so complex as to require a bachelor’s degree. The record contains a professional position
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evaluation report from the Program Director/Full-Time Faculty Member of South University in West Palm
Beach, Florida, who also works as a consultant for the American Evaluation and Translation Service, Inc.
(AETS). The writer opines that the proffered position requires a bachelor’s degree in education, foreign
languages, or a related subject. The opinion rendered by the university program director is not probative.
Despite her self-endorsement, neither the program director’s letter nor any other evidence of record
substantiates that she is qualified as an expert on recruiting and hiring practices of preschools in the State of
Florida. Her opinion does not relate her conclusions to specific State of Florida regulations and/or the
educational requirements of preschool teachers in relation to the petitioner’s business operation to
demonstrate a sound factual basis for her conclusions regarding the educational requirements for the proffered
position. She does not cite to any industry surveys or other trade data in support of her conclusion. Simply
going on record without supporting documentary evidence is nét sufficient for the purpose of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter
of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). CIS may, in its discretion, use as
advisory opinions statements submitted as expert testimony. However, where an opinion is not in accord with
other information or is in any way questionable, CIS is not required to accept or may give less weight to that
evidence. Matter of Caron International, 19 1&N Dec. 791 (Comm. 1988). As the writer’s opinion is not
based on a factual foundation, the AAO does not find it probative in this matter. Therefore, the evidence does
not establish that the proffered position is a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii}{(AX4).

As related in the discussion above, the petitioner has failed to establish that the proffered posmon is a
specialty occupation. -

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S. C § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



