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DISCUSSION: The director of the Vermont Service Center denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed. The
petition will be denied.

The petitioner is engaged in the retail tourist trade, with two employees. It seeks to hire the beneficiary as
market research analyst. The director denied the petition based on his determination that the petitioner had
failed to establish that its proffered position was a specialty occupation.

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the
director’s request for evidence; (3) counsel’s response to the director’s request for evidence; (3) the director’s
denial letter; and (4) Form 1-290B with counsel’s brief. The AAO reviewed the record in its entirety before
reaching its decision.

The issue before the AAO is whether the petitioner’s proffered position qualifies as a specialty occupation.
To meet its burden of proof in this regard, a petitioner must establish that the job it is offering to the
beneficiary meets the following statutory and regulatory requirements.

Section 214(1)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1) defines the term
“specialty occupation” as one that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8§ C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(1i1)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

2) The degree requirement i1s common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or
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(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with section
214(1)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(ii)). In other words, this regulatory
language must be construed in harmony with the thrust of the related provisions and with the statute as a
whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that construction of language
which takes into account the design of the statute as a whole is preferred); see also COIT Independence Joint
Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA
1996). As such, the criteria stated in 8 C.F.R. § 214.2(h)(4)(ii1)(A) should logically be read as being
necessary but not necessarily sufficient to meet the statutory and regulatory definition of specialty
occupation. To otherwise interpret this section as stating the necessary and sufficient conditions for meeting
the definition of specialty occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(ii1)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201 F.3d 384,
387 (5™ Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R. § 214.2(h)(4)(iii)(A) must therefore be
read as stating additional requirements that a position must meet, supplementing the statutory and regulatory
definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(i1), U.S. Citizenship
and Immigration Services (USCIS) consistently interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(i1i)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position. Applying this standard, USCIS regularly approves H-1B petitions
for qualified aliens who are to be employed as engineers, computer scientists, certified public accountants,
college professors, and other such professions. These occupations all require a baccalaureate degree in the
spectific specialty as a minimum for entry into the occupation and fairly represent the types of professions that
Congress contemplated when it created the H-1B visa category.

To determine whether a particular job qualifies as a specialty occupation, USCIS does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the petitioning
entity’s business operations, are factors to be considered. USCIS must examine the ultimate employment of
the alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner,
201 F. 3d 384 (5™ Cir. 2000). The critical element is not the title of the position nor an employer’s self-
imposed standards, but whether the position actually requires the theoretical and practical application of a
body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific
specialty as the minimum for entry into the occupation, as required by the Act.

The petitioner states that it is seeking the beneficiary’s services as a market research analyst. Evidence of the
beneficiary’s duties includes: the Form I-129; a March 28, 2007 letter of support from the petitioner; and

counsel’s September 13, 2007 response to the director’s request for evidence.

In the March 28, 2007 letter of support, the petitioner claimed that the beneficiary’s duties were as follows:
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In this position, [the beneficiary] will be responsible for researching market conditions to
determine company’s potential product sales and analyze data on customer demographics,
preferences, needs and buying habits to identify potential markets. The position will also
mandate forecasting and tracking of marketing and sales trends for effective target
advertising. The effectiveness of our advertising campaign will be measured by [the
beneficiary] and will provide senior management with the information and proposals
concerning the promotion, distribution, design and pricing of company products.

The director’s request for evidence asked for documentation to support a finding that the petitioner had
sufficient work and resources available to employ the beneficiary in a specialty occupation for the requested
period of employment. The director requested documentation depicting the petitioner’s organization in action
in order to assess the petitioner’s ability to employ the beneficiary in the claimed capacity. In response to the
director’s request, the petitioner submitted invoices for the past six months, a copy of the company’s
brochure, and photographs of the petitioner’s facility.

The director denied the petition on October 15, 2007. In the denial, the director questioned whether the
petitioner had sufficient H-1B work to employ the beneficiary for the requested period of time, as well as its
need for the services of a market analyst. The director’s conclusions regarding the petitioner’s need of a
market research analyst, however, are not supported by the Department of Labor’s Occupational Outlook
Handbook (the Handbook). Based on the discussion of the occupation in the 2008-2009 edition of the
Handbook, it concludes that such analysts may reasonably be found in virtually every industry and business
seeking to enhance the sales of its products and/or services. For example, regarding work environment of
market research analysts, the Handbook states:

Market and survey researchers generally have structured work schedules. They often work
alone, writing reports, preparing statistical charts, and using computers, but they also may be
an integral part of a research team. Market researchers who conduct personal interviews have
frequent contact with the public. Most work under pressure of deadlines and tight schedules,
which may require overtime. Travel may be necessary.

Based on the above excerpt, market research analysts often work alone. Therefore, despite the petitioner’s
small size, there is no reason to conclude that based on its size alone, there is no legitimate need for a market
research analyst. The director’s comments regarding this issue are therefore withdrawn.

However, the AAO does share the director’s concerns regarding the employment that has been described by
the petitioner.

While the petitioner has identified the proffered position as that of a market research analyst, its description of
the beneficiary’s duties lacks the specificity and detail necessary to support the petitioner’s contention.

At the time of filing, the petitioner offered a generic description of the beneficiary’s market research duties,
one that only appeared to describe the occupation of market research analyst rather than the proffered
position. The director found this description insufficient to establish the position as a specialty occupation
and asked for further information, specifically requesting documentation such as an overview of the company
to better understand the actual role the beneficiary would play in the day-to-day operations of the company.
In response, counsel provided invoices, a photocopy of the petitioner’s catalog of merchandise, and some
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photographs of the business location. No reference was made to the beneficiary’s role within the petitioner’s
business.

As previously noted, USCIS must examine the actual employment of an alien, i.e., the specific tasks to be
performed by that alien, to determine whether a position qualifies as a specialty occupation. However, the
petitioner’s description of the duties of its position is so generic that it is not possible to identify those tasks
and, therefore, whether the position is that of a market research analyst. Further, without a reliable description
of the position’s duties, the AAO is unable to determine whether the performance of those duties meets the
statutory definition of a specialty occupation -- employment requiring the theoretical and practical application
of a body of highly specialized knowledge and the attainment of a bachelor’s or higher degree in the specific
specialty (or its equivalent) as a minimum for entry into the occupation. Merely contending that the
beneficiary is a market research analyst, without further discussion of the position or documentation outlining
the position, is insufficient to satisfy the petitioner’s burden of proof in this matter. Going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

On appeal, counsel noted that USCIS approved other petitions that had been previously filed on behalf of
other employees in the position of market research analyst. The director's decision does not indicate whether
he reviewed the prior approvals of the other nonimmigrant petitions. If the previous nonimmigrant petitions
were approved based on the same unsupported and contradictory assertions that are contained in the current
record, the approvals would constitute material and gross error on the part of the director. The AAO is not
required to approve applications or petitions where eligibility has not been demonstrated, merely because of
prior approvals that may have been erroneous. See, e.g. Matter of Church Scientology International, 19 1&N
Dec. 593, 597 (Comm. 1988). It would be absurd to suggest that USCIS or any agency must treat
acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6th Cir.
1987), cert. denied, 485 U.S. 1008 (1988).

Each nonimmigrant petition is a separate proceeding with a separate record. See 8 CF.R. § 103.8(d). In
making a determination of statutory eligibility, USCIS is limited to the information contained in the record of
proceeding. See 8 C.F.R. § 103.2(b)(16)(ii). Although the AAO may attempt to hypothesize as to whether the
prior case was similar to the proffered position or was approved in error, no such determination may be made
without review of the original record in its entirety. As indicated above, however, if the prior petitions were
approved based on evidence substantially similar to the evidence contained in this record of proceeding, the
approvals of the prior petitions would have been material or gross error.

Furthermore, the AAQO's authority over the service centers is comparable to the relationship between a court
of appeals and a district court. Even if a service center director had approved the nonimmigrant petitions on
behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision of a service
center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff'd, 248 F.3d 1139 (5th Cir.
2001), cert. denied, 122 S.Ct. 51 (2001).

As a result, the AAO finds the petitioner has failed to establish that it has a specialty occupation for which it
is seeking the beneficiary’s services.
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Beyond the decision of the director, the key question of whether the proffered position is in fact a specialty
occupation has not been addressed.

Regarding educational requirements for market research analysts, the Handbook states:

A bachelor’s degree is usually sufficient for entry-level market and survey research positions.
Higher degrees may be required for some positions, however. Continuing education and
keeping current with the latest methods of developing, conducting, and analyzing surveys and
other data also is important for advancement.

While the Handbook states that a bachelor’s degree is usually required for entry-level market research
positions, there is no requirement that a candidate possess a degree in a specific specialty. Therefore, the
petitioner has failed to establish that the proffered position is a specialty occupation.

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews
appeals on a de novo basis).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



